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DEDICATION.

SIR,

ΤΟ

JOHN HORNE TOOKE.

THE intrinfic merits of a book are unqueſtion

ably its beſt recommendation to the attention of

the public:-If it can derive any additional ad

vantage from the fanction of HIS name to whom

it is inſcribed, that advantage muſt ariſe from the

fuppofition that he is capable of judging ofthe

fubject, and that he has in fact exerciſed his

judgment.

THE man whoſe public conduct, for a ſeries of

years, has proved that he poffeffes the moſt pro

found and accurate knowledge of the whole of

the



DEDICATION.

the Engliſh conftitution, muſt be allowed to be a

pretty competent judge of the merits of a per

formance which profeffes to treat of the law re

lating to a part of its inſtitutions.

So far, therefore, as an advantage can ariſe

from a ſuppoſed capacity of judging, the public

will readily admit that I have choſen well, when

I have choſen to dedicate my book to you :-But

from that fituation in which thoſe who direct the

councils of the nation have, in their wisdom,

thought proper that you and I ſhould at preſent

be placed (a) , I am deprived of that advantage

which would inevitably refult from the public

fuppofing, that you had actually exerciſed your

judgment on the work, and given me your per

miffion to fend it into the world under the fanc

tion of your name. I have not the opportunity

of communicating to you my intention fo to do ;

but if by chance this circumftance fhould be

conveyed to your knowledge, I am not without

hopes that you will learn it without diſpleaſure.

(a) Both being, at this time, prifoners in the Tower of London,

under warrants of commitment for high treafon.

Two
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Two motives influence my conduct on this

occafion ; a defire to pay a public tribute of

gratitude for the honour of your friendſhip ;

and an ambition to have my name hereafter

mentioned in company with yours as a ſcholar,

as it will moſt probably be as a citizen, engaged

in the fame public cauſe.

I HAVE the honour to be, with the higheſt

affection and eſteem,

DEAR SIR,

Your moft obedient

TOWER,

August 20, 1794.

and devoted humble fervant,

STEWART KYD.
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ADVERTISEMENT.

THERE is no title in the laws of England more

extenſive, or more generally interefting, than that

of Corporations. The prefent work is anattempt

to reduce into a ſyſtematic form the law upon that

fubject, which lies fcattered in fo many volumes

of reports. The introduction prepares the reader

for the perufal of the body of the work, by giving

a definition and defcription of a corporation, the

diſtribution of corporations into their different

kinds, and the manner in which a corporation is

compofed.

THE first chapter treats of the authority by

which a corporation is created ; the fecond, of

corporations confidered in their relation to the

public ; the third, of their internal conftitution ;

the fourth, ofthe manner in which they are viſited ;

and the fifth, of the diffolution ofa corporation,

and its effects.

a 3
THE



vi ADVERTISEMENT.

THE prefent volume contains the firſt and ſe

cond chapters, and a confiderable part of the

third ; the rest of the latter, and the two fucceed

ing chapters, will make two other volumes fimilar

to the preſent. The whole of the work will be

publiſhed before the end of next Trinity term .

SHOULDthe preſent work be favourably received,

it is the author's intention to publiſh another

volume on the conftitution and laws of the city

of London.

No. 4, HARE-COURT, TEMPLE,

NOVEMBER 4th, 1793 .

CON
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1

INTRODUCTION.

po
FROM the eſtabliſhment of civil fociety and

litical government, not only the individual ac

quires rights, and becomes fubject to duties, which

can exift only in confequence of that eſtabliſh

ment; but collective bodies of men come to feel

a common intereft, acquire a common property,

becomefubject to common burthens and common

duties, affume a known character and defcription,

and become objects of political regulation. Some

of theſe communities arife from the divifion of

the country
into diſtricts for the fake of local go

vernment, or a more convenient ſyſtem of police,

whether fuch divifion takes place in confequence

of a preconcerted plan, or from the progreffive

operation of natural and political cauſes ; fuch, in

England, are the political divifions of the country

into counties, hundreds, liberties, manors, and

pariſhes, and fome other lefs common divifions.

Other communities are naturally formed from the

concourfe of confiderable numbers of men into

oneB



2 INTRODUCTION.

one place, from whence arife cities and towns ;

and others are eſtabliſhed from a fimilarity of

purſuit in many individuals, whether collected

into one place, or difperfed over different parts of

the country.

AMONG the inftitutions of almoſt all the ſtates

of modern Europe, but among none more than

thofe of England, many oftheſe collective bodies

of men, under the names of bodies politic, bodies

corporate, or corporations, make a confpicuous

figure.

Ar their first introduction, they were little more

than an improvement on the communities which

had grown up imperceptibly, without any poſitive

inſtitution ; and, for a confiderable period, the

fhade which ſeparated the one from the other, was

of a touch fo delicate as to require the moſt mi

nute attention, and the moſt diſcerning eye, to diſ

tinguiſh.

ONE effential characteristic of a corporation.

is an indefinite duration, by a continued acceffion

of new members to fupply the place of thoſe

who are removed by death, or other means,

which, in the language of the law, is called per

petual fucceffion : but this is not peculiar to cor

porations ; other aggregate bodies of men are

capable of the fame perpetual continuance, and

for the fame natural and intrinfic reafon. Thus,

the

6
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3

the inhabitants of a county, of a hundred, of a

manor, of a pariſh, or of a town not corporate,

like Birmingham or Mancheſter, have perpetual

fucceffion, as much as the corporation ofthe city

of London. Even a voluntary affociation ofpri

vate individuals, for any the moſt trifling purpoſe,

is capable of perpetual fucceffion, may be inde

finitely continued as long as there is an acceffion

of new members, and may, with equal propriety,

be called the fame fociety at the diſtance of any

number of years, though not one of the original

members remain, as the corporation of the city

of London is called the fame corporation which

was known by that name a hundred or five

hundred years ago.

BUT the diftinction between the fucceffion ofa

community, not corporate, and that of a corpora

tion, is this ; that the firſt has fucceffion in a na

tural manner, as one generation fucceeds another ;

the ſecond has fucceffion as a community modi

fied, or put into a particular form, and under a

{pecial denomination, as of mayor and com

monalty, bailiffs and commonalty, or the like,

which is a complex kind of fucceffion, being both

natural and artificial (a ).

It is another characteristic ofa corporation, that

it is capable in its collective capacity of poffeffing

(a) Madox, Firma Burgi, c. 2, f. 17, page 50.

B 2
property,



4 INTRODUCTION.

property, and tranfmitting it in perpetual fuc

ceffion; but this, in ancient times, was not pe

culiar to a corporation : Madox, in his Firma

Burgi (a), gives a variety of inftances, oftowns not

corporate, holding their town at ferm in the fame

manner as towns corporate : The ferm was a

certain annual rent in lieu of the duties which the

King was intitled to levy on a variety of accounts

within the towns within his demefnes ; when,

therefore, he demiſed theſe duties to the townſmen

at a certain rent, it was neceffarily implied that

they were capable of enjoying property in their

collective capacity (b) .

IN Dyer (c), there is a note, that it was held in

the Star Chamber, by Bromley Chief Juſtice, Sir

John Baker and others, " that if the Queen (d),

at that time, by her charter, will grant land to

the good men of the town of Islington rendering

rent, without faying to hold to them, their heirs

and fucceffors, this is a good corporation perpe

tual, to this intent only and to no other, becauſe

a rent is reſerved, and the King may have a re

medy for his rent" (e) . But without the rent re

ferved, it is faid, the grant is void, unleſs they

were incorporated before ; becauſe, ſay the books,

(a) C. 3.

(d) Queen Elizabeth .

(c) 100. pl . 70.

(e) Per Geo, Croke, 2 Rol. Rep. 155.

the

(b) Id. c. 11 , f. 3.
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the King is deceived in his grant (a) ; and, in the

cafe where a rent is reſerved, it is faid, << they are

only tenants at will, and if the King will releaſe,

orgrant to them the rent and fee farm, it feems

that the corporation is diffolved, ipfofacto, for the

rent and farm was the cauſe of their ability to be a

corporation" (b).

WHATEVER obfervation may be made on the

ufe ofthe word corporation in theſe two cafes, or,

however unfatisfactory the reafon for the diftinc

tion between them, on account of the refervation

of rent in the one, and the non-refervation of it in

the other, it is perfectly clear that it was not con

ceived to be neceffary that a collective body of

men ſhould be previouſly incorporated in order

to enable them to take a grant of land, and that it

was fufficient that they were known by fome ge

neral deſcription. This opinion is confirmed by

Lord Coke, in a paffage in which he ſays, " The

parishioners, or inhabitants, or probi homines of

Dale, or church-wardens, are not capable to pur

chaſe lands, but goods they are, unleſs it were in

antient time whenfuch grants were allowed" ( c) .

THERE feems, indeed, no reaſon in the nature

of things, why fuch grants ſhould not have been

1 Rol. 513.(a) 7 Ed. 4, 30. 21 Ed. 4, 56, 59. 2 H. 7, 13.

(b) Ideo Quære, fays Dyer, 100. pl . 70.

(c) Inft. 3 a cites. 12 H.

Inft. 297.

7, 8. 37 H. 6, 30.

4

B 3

10 H. 4, 3 b.

allowed ;
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allowed ; there is certainly no metaphyfical diffi

culty attending the tranfmiffion of landed pro

perty through a ſeries of individuals in their col

lective capacity, without the fupport ofa pofitive

inftitution : It has, however, been long an eſta

bliſhed maxim of the English law, that land,

granted to a community or aggregate body of

men, not incorporated, cannot, by virtue of the

original grant alone, be tranfmitted to their fuc

ceffors (a) . It is difficult to account for the

eſtabliſhment of this rule ; it can hardly be fup

poſed to have been introduced on reaſons of poli

tical expediency ; for, by means of renewed con

veyances, the fame property may be continued in

fucceffion to any community through any indefi

nite period. The focieties of the Inns ofCourt are

not corporations ; yet, in their collective capaci

ties, they have held the property of the ground on

which the chambers are built, ever fincethey were

eſtabliſhed. The rule may, perhaps, have ariſen

from the law ofjointenancy, and its incident of

ſurvivorſhip, by which, if land be purchaſed by

feveral, to them and their heirs, it does not go to

the heirs of all, but to the heirs of the furvivor ;

this, however, is not, altogether, a fatisfactory de

rivation of the rule, for a purchaſe, by a commu

nity, would be in its collective capacity, with an

(a) Vid. 10 Co. 26 b.

intention

"W

k

"
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intention to tranfmit the property, not to their

heirs, but to their fucceffors : perhaps we muſt be

ſatisfied with ſtating the rule as it is, without at

tempting to account for its origin.

THE mode, by which the focieties of the Inns

of Court fupply the defect ariſing from their not

being incorporated, is faid to be this. The firft

grant ofthe poffeffions was made to a ſelect num

ber, and their heirs, in truft for the fociety at

large-this felect number forms the bench ; as the

members of it die, they chooſe others from the fo

ciety ; the legal property is in the furviving mem

bers only, of the original truftees ; when that

number is confiderably reduced, they convey to

one or two of their officers, as their Steward and

Butler, in truft, to convey to all the exiſting mem

bers of the bench ; that conveyance is made, and

thus the incident of furvivorſhip avoided, and the

fucceffion continued.

A THIRD characteristic of a corporation is, that

the members of which it is compofed, are fubject

to common burthens ; but neither is this peculiar

to them : Mr. Madox (a) has given a great num

ber of examples of towns, not corporate, having

paid their aids, taillages, fines, and amercements

to the King, in the fame manner as towns corpo

rate, and ofother aggregate bodies, or communi

(a) Firma Burgi, c . 4 .

B 4 ties
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ties of men (a) having been commonly fined or

amerced, charged and profecuted in their collec

tive capacity, in the fame manner as if they had

been embodied by charter; among others, the men

ofthe Abbey of St. Mary at York ; the Engliſh

men and Welchmen of Gowerland in Wales ; the

Knights ofthe Biſhopric ofDurham ; the Knights

of the Honour of the Earl of Leicefter ; and the

community ofthe Jews in England.

EVEN the feveral diftricts ( b ) , or divifions of

the kingdom, were treated as communities. A

county, a hundred, a frankpledge, was then wont

to be fined or amerced in common, and to be

taillaged in common, and to be put in charge to

the King in his revenue rolls, by the general name

of county, hundred, frankpledge.

THE merchants of Venice, trading in England,

were never incorporated (for ought that I know,

fays Madox ( c) by the charter or patent letter of

any King of England before the reign of King

Henry VIII. or in it, or afterwards ; yet, in Hilary

term, in the 28th year of that King, they are

charged to the King, in Rotulo Compotorum, with

certain cuſtoms and fubfidies, by the name ofthe

merchants of Venice, and are diſcharged thereof

byjudgment of the Court of Exchequer, by the

fame general name ofmerchants of Venice.

(a) C. 4,f. 15. (b) Firma Burgi, c . 5, f. 16. (c) Ibid, f. 17.

ONE

3
Ka

n

17
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ONE great purpoſe of forming aggregate bodies

ofmen into a corporation, is to confer upon the

members fome peculiar privileges under one ge

neral deſcription, and to preclude the neceffity ofa

particular grant to every individual ; but there are

.many inftances, in ancient times, of privileges and

exemptions conferred by charter on collective

bodies ofmen coming under one general defcrip

tion, who were not incorporated before, and with

out any words which conferred on them a corpo

rate capacity in any other refpect than inthe par

ticulars expreffed : Thus, it is faid (a), " if the

King grant to the men ofIflington, that they ſhall

be diſcharged oftoll, this incorporates themto the

purpoſe ofbeing quit of toll, though it does not

enable them to purchaſe land, &c."

So, the tinners of Devonshire and Cornwall

were exempted by a charter, in the reign of Ed

ward the firft, from the jurifdiction of any court

but that ofthe court of Stannaries (b).

IN like manner Edward the firſt, in the 31st

year of his reign, granted a charter to foreign

merchants, by which, in confideration of the cuf

toms paid by them for their goods brought into

the kingdom, they were exempted from the duties

(a) 21 Ed. 4, 59. 1 Roll. Abr. 513.

(b) 1 Rol. Rep. 295.

of
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•

ofmurage, pannage, and pontage, throughout the

kingdom (a).

MADOX gives a great number of inftances of

fuch grants, and in the regiſter there are many

writs, particularly under the title de eſſendo quietum

de Theolonio, commanding the obfervance offimi

lar exemptions in favour of feveral collective

bodies of men who were not incorporated (b).

THE privilege ofconferring the degree ofbar

rifter, poffeffed exclufively by the focieties of the

Inns of Court, is an example of the fame kind

exiſting in modern times.

" BUTfuch a charter, at this day" (c), fays Coke,

" cannot be granted to any but a corporation."

ANOTHER characteristic of a corporation is,

that it may fue and be fued in its collective capa

city ; but in ancient times there are many in

ſtances of other collective bodies fuing and being

fued in the fame manner.

THUS, in the ſecond year of King Edward the

ſecond, an action was brought in the Exchequer,

by John de Vanne and his fellows, merchants of

the company of the Ballardi of Lucca, againſt

brother Thomas, ofDoncaſter, mafter of the houſe

of St. Germain, in Scotland, for nine pounds due

upon bond. The defendant pleaded payment of

(a) 1 Rol. Rep. 148. Firma Burgi, c . 11 , f. 4.

(b) Regiſter, 258, b.-261 , b. (c) 13 Jac.

Regiſter, 259, a.

Vid. 1 Rol. Rep.

part

1

J

临
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part of the money; and judgment paſſed againſt

him forthe refidue (a).

In the fame year of the fame King, Richard de

Abyndon and Margery Criel fued the tenants of

the hundred ofWicheford, in Cambridgeshire, for

89s. 6d. being their contingent part of a taillage

affeffed during the voidance of the See of Ely.

Ralph of Norwich, Bailiff of the liberty of the

Biſhop of Ely, appeared in behalf of the tenants,

and pleaded, that the plaintiff Richard had been

paid and fatisfied this very money ; and he pro

duced a patent letter of acquittance made by him:

on which the tenants had judgment to be diſmiſſed

the court (b).

EVEN two diftinct bodies of men, of different

deſcriptions, and having different interefts within

the fame town, have been the oppofite parties to

a fuit. Thus, in the forty-fourth year ofHenry

the third, Peter de Wakerlegh, and five others,

who were " Prince Edward's men," in the town

of Staunford, were attached to anſwer William

Davifon and William Reynerfon, who fued for

" the Abbot of Burgh's men," ofthe fame town,

for that the defendants unjustly cauſed the plain

tiffs to contribute with them, and others, who

were the men of Prince Edward in that town, in

taillages and other burthens, payable by the faid

(a) Firma Burgi, c.—ſ. 28, (b) Ib. f. 31 .

town,
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town, beyond the fixth part ofthe ſaid taillages and

burthens, contrary to a concord made before the

Barons of the Exchequer, about that affair, in the

twenty-seventh year of Henry the third. The

defendants came and pleaded, that they did not

caufe the plaintiffs to be diftrained, contrary to

the faid concord ; but defired that it might re

main in force.

1

THE power of fuing collective bodies of men,

not incorporated, in fome particular cafes, has

been likewife granted by act of parliament, where

the remedy, by common law, was fuppofed not to

be adequate to the injury fuftained ; of this kind

is the action againſt the hundred, on the ftatute of

Wincheſter, for not raifing hue and cry (a ) ; and

fuch is the action given by the ftatute 8 H. 6, c.

27, to the inhabitants of Tewkesbury, in the

county of Glouceſter, againſt the commonalty of

the foreft of Dean.

THE cafe of " Prince Edward's men," and

" the Abbot of Burgh's men," before mentioned,

is a proof, that the capacity of contracting in a

collective capacity, was not, in ancient times, con

fined to a corporation.

DEFINITION and DESCRIPTION ofa CORPORATION.

THE union ofthe feveral circumſtances, men

tioned in this compariſon, between a corporation

(a) Vid. 1 Term Rep. 72 .I

and
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and other communities, feems to conftitute the

very effence of a corporation ; from which, it is

prefumed, the following definition will convey a

pretty accurate idea of what a corporation is.

A CORPORATION then, or a body politic , or body

incorporate, is a collection of many individuals,

united into one body, under aSpecial denomination,

having perpetual fucceffion under an artificial

form, and veſted, by the policy of the law, with

the capacity of acting, in feveral refpects, as an

individual, particularly of taking and granting

property, ofcontracting obligations, and offuing

and being fued, of enjoying privileges and immu

nities in common, and of exercifing a variety of

political rights, more or leſs extenſive, according

to the defign of its inftitution, or the powers con

ferred upon it, either at the time of its creation,

or at any ſubſequent period of its exiſtence.

THE words corporation, and incorporation, are

frequently confounded, particularly in the old

books ; the diftinction between them is this ; a

corporation is a political inftitution ; incorpora

tion is the act by which that inftitution is

created.

A CORPORATION has been called "amere capa

city to fue and be fued, and to take and to

grant" (a) ; which is as ridiculous as is would be

(a) Treby's Arg. in Qu. War. 3, 4.

to

⋅
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to fay " that a man is a mere capacity to walk

with two feet" (a). It is not a capacity, but a po

litical perfon, in which many capacities reſide.

A CORPORATION has alſo been called a fran

chife (b) : the propriety of this appellation de

pends on the more or less extenſive meaning

in which the word " franchiſe" is uſed ; in its

moſt extenſive ſenſe it expreffes every politi

cal right which can be enjoyed or exerciſed

by a freeman ; in this fenfe, the right of being

tried by a jury, the right a man may have to an

office, the right of voting at elections, may, with

propriety, be called franchiſes ; and in this ſenſe,

the right of acting, as a corporation, may be called

a franchiſe, exiſting collectively in all the indi

viduals of whom the corporation is compofed ; in

this ſenſe, and in this ſenſe alone, " the franchiſe

of being a corporation," can have any preciſe

meaning.

In a lefs general and more appropriate ſenſe, the

word " franchife" means a royal privilege in the

hands of a ſubject (c), by which he either receives

fome profit, or has the exclufive exerciſe of fomè

right ; of the firſt kind are the goods of felons,

waifs, eftrays, wrecks, or the like ; ofthe fecond

(a) Sawyer's Arg. in Qu . War. 11 .

(b) Finch's Arg. per tot. Sawyer's Arg. 7, 8, 11 , 12.

(c) Finch's Law, 164.

are
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are courts, gaols, return of writs, fairs, markets,

and many others. They are eftates and inheri

tances, which may be granted and conveyed from

one to another, as other eftates, which is not the

caſe with a corporation (a) ; in this ſenſe a corpo

ration cannot be called a franchiſe ; the latter is a

privilege, or liberty, which can have no exiſtence

without reference to fome perſon to whom it may

belong; the former is a political perfon, capable,

like a natural perfon, of enjoying a variety of

franchiſes ; it is to a franchiſe, as the ſubſtance to

its attribute ; it is fomething to which many at

tributes belong ; but is itſelf ſomething diſtinct

from thoſe attributes.

(a) Pollexfen's Arg. 98.

(b) 10 Co. 32 b. and the authorities there cited.

(c) Vid. Treby's Arg, 4 et paffim.

SEVERAL other epithets have been given to a

corporation, which, unleſs particularly explained,

are apt to bewilder and miſlead the underſtand

ing : thus it has been faid, that " a corporation

aggregate of many, is invifible, immortal, and

reſts only in intendment and confideration of the

law" (b) ; that it is "a mere metaphyfical being,

a mere Ens rationis” ( c) .

THAT a body framed by the policy of man, a

body whofe parts and members are mortal, ſhould

in its own nature be immortal, or that a body

compofed
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compofed of many bulky, vifible bodies, fhould

be inviſible, in the common acceptation of the

words, feems beyond the reach of common un

derſtandings. A corporation is as viſible a body

as an army; for though the commiffion or au

thority be not ſeen by every one, yet the body,

united by that authority, is ſeen by all but the

blind : When, therefore, a corporation is faid to

be inviſible, that expreffion must be underſtood,

of the right in many perfons, collectively, to act as

a corporation, and then it is as viſible in the eye

of the law, as any other right whatever, of which

natural perſons are capable ; it is a right of fuch

a nature, that every member, Separately confidered,

has a freehold in it, and all, jointly conſidered,

have an inheritance, which may go in fuc

ceffion (a). Natural perfons, as fuch, are ca

pable of taking and holding this right, which is

not taken or held in their politic, but in their

natural capacity (b) ; for many men, as men, are

capable of union, which, if it requires proof or

illuftration, is evident from the charters of crea

tion, and the pleadings in all fuch cafes, in

which it is faid, that the "men and burgeffes,"

or "the men and citizens," are conftituted one

body corporate or politic (c).
And as the natural

(a) James Bagg's cafe. 11 Co. 98 b. as cited in Sawyer's Arg. 8.

(b) 10 Co. 26 b. (c) Sawyer, ibid .

perfons
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perfons effentially conftitute the body politic, fo

all the operations and exercife of this right, are

performed only by the natural perſons (a) .

WHEN it is faid that a corporation is immortal,

we are to underſtand nothing more than that it is

capable ofan indefinite duration, and the authori

ties cited ( b) to prove its immortality, do not

warrant the conclufion drawn from them. Ifa

man give lands, fays Sir Edward Coke (c) , to a

mayor and commonalty, or other body aggregate,

confifting of many perfons capable, without nam

ing fucceffors, the law conftrues it to be a fee

fimple, becauſe, in judgment of law, they never

die: where the fenfe is plain that theſe natural

perfons, though capable to take in their natural

capacities jointly, which the law would adjudge an

eſtate for lives ; yet the grant being made to them

in their corporate name, they take in that ca

pacity, and the grant is not determinable on the

death of any of the individuals, but continues as

long as the corporation continues (d) .

IN fupport of this idea of the immortality of

corporations, a paffage is alfo cited from Gro

(a) 21 Ed. 4, 14, cited ibid.

(b) Treby's Arg. 4, where he cites 1 Inft . 9 b . 3 Co. 60, a.

2 Bulftr. 233.
21 Ed. 4, 13. Grotius de Jure Belli et Pacis, c. 9 , f. 3 .

(c) 1 Inft. 9.

(d) Lawyer's Arg. Q. W. 12.

C tius



18 INTRODUCTION.

tius (a) ; which, however, when fairly confidered,

is fo far from juftifying the conclufion drawn from

it, that it proceeds on the ſuppoſition that they

may ceaſe to exiſt (b ) .

IT has been faid, that a corporation aggregate

has neither predeceffor nor fucceffor (c), an ex

preffion which probably aroſe from the compari

fon ofa corporation with a natural body, with re

fpect to its perfonal identity (d), and which means

nothing more than that all the individual mem

bers that have exifted from the foundation to the

preſent time, or that ſhall ever hereafter exiſt, are

but one perſon in law, in the fame manner as the

river Thames is ftill the fame river, though the

parts which compofe it are continually chang

ing (e).

(a) De Jure Belli et Pacis, lib. 3, c. 9, f. 3 .

(b) Si qua perfona, nullâ editâ voluntatis fignificatione, nullo con

fanguineo relicto, moriatur, omne jus quod habet, interit-f. 1.- Idem

fi populus. Dixit Ifocrates, et, poft eum, Julianus Imperator, civitates

effe immortales, id eft effe poffe, quia fcilicet populus eft ex eo corporum

genere, quod ex diſtantibus conſtat, unique nomini ſubjectum eſt ; quod

habet-fpiritum unum-Is autem fpiritus , in populo eft vitæ civilis con

fociatio plena atque perfecta, cujus prima productio eft fummum im

perium , vinculum per quod refpublica cohæret, fpiritus vitalis quem

tot millia trahunt-f. 3 .

(c) 39 H. 6, 13. b. 14, cited 10 Co. 32 b.

(d) Plane autem corpora hæc artificialia inftar habent corporis na

turalis. Corpus naturale, idem effe non definit, particulis paulatim

commutatis, una manente fpecie. Grot. ubi fup.

(e) 1 Bl. Com. 468. Manet idem fluminis nomen, aqua tranſiniſſa

eft. Sicut et Ariftoteles, flumen populo comparans dixit, flumina eadem

vocariquanquam alia fubeat femper aqua, alia decedat. Grot. ubi fupra.

AMONG
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AMONG the political inftitutions of England,

there are many inſtances of the appropriation of

particular revenues to the maintenance of a fingle

perfon, filling fome particular ſtation ; and as theſe

revenues belong to the perfon, not in his natural ca

pacity, but in his public character, the right to

them, after his death, vefts of courſe, not in his na

tural repreſentative, but in the perfon who fucceeds

him in that character; fuch perfons, therefore,

have neceffarily, in their political capacity, perpe

.tualfucceffion refembling that of corporations ; and

togive effect to this fucceffion, they muſt alſo necef

farily have the capacity of fuing and being fued in

right of the office they hold, diftinct from their ca

pacityoffuing andbeingfued as private individuals.

THERE are alſo inſtances of perfons who hold

particular offices, being vefted with the power of

acting, in their public character, as truſtees for

others, which likewife involves the neceffity of

their having perpetual fucceffion, and the power of

fuing and being fued in their public character, as

far as their truft is concerned.

DISTRIBUTION of CORPORATIONS into their DIF

FERENT KINDS .

FROM their having perpetual fucceffion, and

the capacity of fuing and being fued in their po

litical character, fingle perfons of both theſe de

C 2 fcriptions,
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fcriptions, have, without much propriety, been,

uniformly, in the books of Engliſh law, called cor

porations ; and from hence, corporations have been

diftributed into two general claffes ; corporations

fole, and corporations aggregate of many (a) ;

the defcription of each of theſe two claffes, and

the diftinction between them, will be fufficiently

underſtood from what has been already faid, as

will alfo, one general divifion of fole corporations

into two kinds ; thoſe, where the perſon ſo denomi

nated, has a corporate capacity for his own be

nefit ; and thoſe, where he acts only as a truſtee

for the benefit of others : of the first kind, thoſe

beſt known, and moſt commonly enumerated, are

the King, archbishops, bifhops, certain deans,

and prebendaries, all archdeacons, parfons, and

vicars ; and of the fame kind were chauntry prieſts ,

in the times of Popiſh fuperftition (b) ; of the

fecond kind, the moſt familiar inftance is the

chamberlain of the city of London, who may

take a recognizance to himſelf and fucceffors, in

his politic capacity, in truft for the orphans (c) .

BEFORE the diffolution of monafteries, corpo

rations aggregate were divided into the two

claffes of corporations aggregate ofmany perſons

capable, and corporations aggregate of one perfon

(a) Co. Lit. 250, a.

(c) Vid . 1 Rol. Abr. 515. 4 Co. 65. Cro. El. 464.

(b) Vid. 10 Co. 27, a, b. 28, a.

capable,

"



INTRODUCTION. 21

capable, and the reft incapable or dead in

law(a). A mafter and fellows, or a maſter and

ſcholars of a college (b), and a dean and chapter,

are examples of the former kind ; an abbot and

monks, and a prior and monks, were examples

ofthe latter: thofe of the former muſt fue and be

fued by their aggregate name ; but the abbot

alone, or the prior alone, might fue and be fued

alone in right of his houfe : Thus, when an

abbot and convent were feifed of land, and were

afterwards diffeifed of it, the abbot might have an

affize in his own name without naming the con

vent, and a præcipe quod reddat was, in like man

ner, to be fued against the abbot alone ; for as to

civil purpoſes, a monk was totally incapacitated

to act in his own right, and if he received a per

fonal injury, or did an injury to another, he could

not fue or be fued alone, but the fovereign of the

houſe muſt, in both cafes, have been joined with

him (c) ; but he had a capacity to fill a ſpiritual

office, as to be a vicar, or to be the abbot of another

place than that ofwhich he had been a fubordi

nate monk, or he might act in the right of

another, as executor (d). And the abbot, as well

as the fubordinate monks, was, asa natural perfon,

1

(a) Co. Lit. 2, a.

(c) 11 Aff. pl . 9. Bro. Corpor. 81 .

(d) 3 H. 6, 23. Bro. Corpor. 78. Moigne. 1 .

C 3

(b) Long quinto Ed. 4, 73 b.

confidered
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confidered as dead in law; but he had a politic

capacity as fovereign of the houſe, by which he

might fue and be fued, infeoff, give, demiſe, and

leaſe to others, and purchaſe and take from others,

and which was admitted by the policy of the law,

that thofe, who had a right againft the houſe,

might know how they were to fue, and that the

rights ofthe houſe itſelf might be recovered in

the name ofthe abbot (a).

THERE is one general diviſion of corporations,

whether fole or aggregate, into ecclefiaftical, and

lay. Ecclefiaftical corporations are thoſe ofwhich

not only the members are ſpiritual perſons, but of

which the object of the inftitution is alſo ſpiritual ;

fuch are bifhops ; fome deans and prebendaries ;

all archdeacons, parfons and vicars ; and formerly

chauntrypriests, which are fole corporations ; deans

and chapters at prefent, and formerly prior and

convent, abbot and monks, which are corpo

rations aggregate.

AND ecclefiaftical corporations were formerly

fubdivided into regular and fecular ; the regular

were compofed of thofe ecclefiaftical perfons who

lived under fome rule, had a common dormitory

and refectory, and were obliged to obferve the

ftatutes oftheir order; of this clafs were the mo

(a) Vid . 22 H. 6, 4. Co. Lit. 346, b . 347, a.

naſteries,
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nafteries, priories, and fome canonries . The fe

cular were fo called becauſe they converfed in

feculo, performed ſpiritual offices to the laity, and

took upon them the cure of fouls : fuch are,

at this day, all the ecclefiaftical corporations

known to the law, and fuch were formerly fome

canons (a).

It is not the deſcription ofthe perſons who are

the members ofa corporation, but the purpoſe of

its inftitution which characteriſes it to be a lay or

a fpiritual foundation ; and for this reaſon, though

the greater part of the members of the colleges in

the univerſities be clerical, yet they are, in ge

neral, to be confidered as lay corporations (b) :

they are not within the juriſdiction of the ecclefi

aftical courts ; their members have no admiffion

or inſtitution from the ordinary ; they are merely

private focieties to be governed by their own

ftatutes and orders (c) :
moſt of them were

founded ad ftudendum et orandum : the object of

their ſtudies is human learning, in its various

branches, as logic, philofophy, mathematics.

Camden (d), defcribing the univerſity of Oxford,

fays, that the places of learning were, in ancient

times, called Studia, for that they were defigned

(a) Vid. Burn's Ecclefiaftical Law, Monaſteries, f. 3 .

(b) PerHolt, Carth. 93. Vid. 1 Lord Raym. 6.

(c) Skinner, 494. (d) Britannia 381, cited Raym. 107 .

C 4
pro
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pro bonarum literarum ftudiofis : and in his defcrip

tion of Cambridge, after having enumerated all

the colleges in the univerfity, he adds, " I will let

pafs little monafteries and religious houſes ;" fo

that he makes a plain diftinction between the

colleges and religious houfes : and Stow (a), enu

merating all the colleges of both univerfities, and

their foundations, and fhewing fome originally

founded for grammar, fome for logic, and others,

for other ſciences, reckons none ofthem barely for

ecclefiaftical matters. Lindwood (b) defines a

college to be only habitaculumfcholarium: and if

we obferve the foundation of all religious and

ecclefiaftical corporations and focieties, not one

will be found whoſe object was ad ftudendum .

Their deſign was either to pray pro animabus, or

to obſerve ſuch and ſuch canonical hours, accord

ing to fuch and fuch an order, their matins, veſ

pers, and other ceremonies belonging to divine

worſhip, which were prepared by the church to

their hands, and were fuch as men of little learn

ing might perform; they might contemplate on

what was already preſcribed to them, but not ex

cogitate new matters in religion : They went on

in a circle, and where they left off at night they

began in the morning : They were not enjoined

(a) Fol. 450, &c. cited Raym. 108.

(b) 155 K. cap. de Magiftris, cited Raym . ibid.

ad
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adfludendum, but ad celebrandum divina. It is true

there have been fome members of fuch founda

tions, who have made proficiency in arts, have

written learned tracts, and improved human

knowledge ; but this was not the purpoſe oftheir

inftitution, for it is not ſtudy, but celebratio divino

rum, which makes an ecclefiaftical corporation ;

nor does the injunction to pray conſtitute an

ecclefiaftical foundation ; for that was implied as

concomitant to all ftudies : if the injunction of

faying their prayers were to make a corporation

ſpiritual, there was hardly any one of thoſe which,

beyond all doubt, were lay hofpitals, but would

have been ſpiritual (a).

THE knights of St. John of Jerufalem , though

religious, were not ecclefiaftical, but lay corpo

rations (b).

LAY corporations are again fubdivided into

two claffes, eleemofynary and civil. Eleemofynary

corporations are fuch as are conftituted for the

perpetual diſtribution of the free alms, or bountyof

the founder of them, to fuch perfons as he has

directed (c). Theſe are of two general defcrip

tions : hofpitals for the maintenance and relief of

poor and impotent perfons ; and colleges for the

promotion of learning, and the fupport of perfons

(b) Goldb. 393. et seq.(a) Vid. Raym . 108, 109.

(c) 1 Bl. Comment. 471 .

engaged



26 INTRODUCTION.

engaged in literary purſuits, of which the greater

number are within the univerſities, and form com

ponent parts of theſe larger corporations ; and

others are out of the univerſities, and not

neceffarily connected with them.

"Or hofpitals," fays Sir Edward Coke, "fome

are corporations aggregate of many, as of mafter,

or warden, and his confreres ; fome, where the

mafter or warden hath alone the eftate of in

heritance in him, and the brethren or fiſters

power to confent, having a college or common

feal" (a).

*

BETWEEN fuch hofpitals as theſe, and colleges

either in the univerſities or out of them, there is

no difference in legal confideration ; the difference

is only in degree; for, where, in an hofpital, the

maſter and poor are incorporated, it is a college,

having a common feal by which it acts, although

it have not the name of a college (b). But there

are other hoſpitals " where the mafter or warden

hath the eſtate in him, but where there is no

college or common feal, " and which, therefore,

cannot properly be confidered as corporations,

the maſter or warden being merely a truſtee for

the houſe.

THERE are other hofpitals, where the poor, who

are the objects of the founder's bounty, are not

(a) Co. Lit. 342 , a. (b) Per Holt. Skinner, 484.

themſelves
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themſelves incorporated, but the corporate fuc

ceffion is vefted in truftees under various deno

nominations, who, of courſe, have no beneficial

intereſt, but are only employed as inftruments

to effectuate the purpoſes of the inftitution ; of

this deſcription is Sutton's Hofpital, commonly

called the Charter Houfe (a) ; and moft other

hoſpitals of modern creation ; but thefe, fays Lord

Coke, are not legal hofpitals (b) .

THERE are alfo many other corporations, re

fembling hoſpitals, of this laft defcription, which

are neither colleges nor hofpitals, but which

may be claffed under the head of eleemofynary

corporations, as their object is, by means of

truſtees incorporated, to carry into execution

fome public charity; fuch is the corporation

created in the reign of Queen Anne (c) , under

the name of " the governor of the bounty of

Queen Anne, for the augmentation of the main

tenance of the poor clergy ; " and fuch are many

corporations of truſtees for the education of

children at free ſchools, and many others, for

various purpoſes.

CIVIL Corporations are eſtabliſhed for a variety

oftemporal purpoſes. Thus a corporate capacity

(a) 10 Co. 1, 35. (b) 10 Co. 31 , a.

(c) 2 Ann. c. II . 5 Ann. c . 24. 6 Ann . c . 27.

C. IO. 3 Geo. 1 , c . 10 .

1 Geo. 1, ft. 2,

is
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is given to the King, to prevent, in general, the

poffibility of an interregnum or vacancy of the

throne, and to preferve entire the poffeffions of

the crown ; for immediately on the demife of one

King, his fucceffor is in full poffeffion of the

regal rights and dignity (a): Other civil corpo

rations are eſtabliſhed for the purpoſe of local

government, fuch as the corporations of cities

and towns, under the names of Mayor and Com

monalty, Bailiffs and Burgeffes, and other fimilar

denominations ; and to this clafs feem properly to

belong the general corporate bodies of the two

univerſities, which, whatever may have been the

notion of former times with reſpect to them, are

now univerfally confidered as lay corporations

with temporal rights, not as eleemofynary foun

dations, as particular colleges are, though ſtipends

are annexed to particular magiftrates and pro

feffors ; for theſe are rewards pro opera et labore,

in thefame manner as the ftanding falaries of par

ticular officers in other corporations which are

confeffedly not eleemofynary, but civil (b). Other

corporations are eſtabliſhed for the maintenance

and regulation offome particular object of public

policy ; fuch as the Corporation of the Trinity

Houfe for regulating navigation (c), the Bank,

(a) 1 Bl. Com. 470. (b) 3 Bur. 1652, 1656. 1 Bl . Com. 471 ,

(<) Sawyer's Arg. Quo . War. 9.

and

"
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and the different Infurance Companies in Lon

don; others for the regulation of trade, manufac

tures, and commerce, fuch as the Eaft India Com

pany, and the companies of trades in London and

other towns; others for the advancement ofſci

ence in general, or fome particular branches of

it; fuch are the College of Phyficians and the

Company ofSurgeons in London forthe improve

ment of the medical fcience ; the Royal Society

for the advancement of natural knowledge; the

Society of Antiquarians for promoting the ſtudy

of antiquities ; and the Royal Academy of Arts

for cultivating painting and ſculpture.

THERE are alfo fome corporations which have a

corporate capacity only to fome particular pur

poſe. Thus the churchwardens may take goods

in fucceffion to the uſe of the parishioners (a) ; fo,

if a gift of chattels be made tothe parishioners,

it is good, and the churchwardens fhall have an

action for them, the gift being confidered to be

for the uſe of the church (b). They have the

cuſtody of the ornaments of the church, as the

plate and bells, and an action of treſpaſs has been

maintained by them againſt the parſon for break

ing the bells ; though the parfon pleaded that he

and others purchaſed the bells with their own

(a) 20 Ed. 4. 2 Bro. Corp. 60.

(b) 37 H. 6, 30. Bro. Corpor. 73.

money,
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money, and put it up ; becaufe, when put up, it

was confecrated to the church (a). So, if a man

take the organs out of the church, they may have

anaction of trefpafs for it ; for the organs belong

to the parishioners and not to the parfon ( ). So,

the churchwardens, by the affent of the parifhion

ers, may take a ruinous bell, and deliver it to a

bell-founder, and agree that he fhall have a cer

tain fum for cafting it, on which the bell-founder

may retain the bell till he be paid ; and this agree

ment fhall excufe the churchwardens in a writ of

account brought against them by their fucceffors ;

becauſe the parishioners are a corporation for the

difpofal of fuch perfonal things as belong tothe

church (c). So, with the like conſent of the pa

rishioners, they may take ftones belonging to the

church, and empower a builder, with part of

them, to repair a ruinous window, retaining the

refidue to himſelf, in fatisfaction of his labour

and expences (d) : ſo, they may have an appeal of

robbery, or an action of trefpafs, for thofe things.

of which they have the cuftody, and count to the

damage of the parishioners (e) : but they cannot

give or releaſe them, for that is to the difadvan

(a) Vid. 11 H. 4, 12 . (b) 1 Roll. 393.

(c) InterMethold et Winn, 1 Rol. 393. M. 37 , 38. El . B. R.

(d) Id . ibid. (e) Vid. Finch's Law, 178, and the authorities

there cited . 1 Leon. 177. Comb. 417. 1 Vent. 89.

tage
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tage of the church ; and if they do, the parish

may chooſe new churhwardens, who fhall have an

account against them (a) : but if a feoffment be

made to the uſe of the churchwardens, it is void,

for they have no capacity for fuch a purpoſe. So

a deviſe or a gift of land to the pariſhioners is not

good ; nor can the churchwardens preſcribe to

have lands to them and their fucceffors, for they

are not a corporation to have lands (b), neither

does their capacity extend to take an obligation

to them and their fucceffors (c) : neither is a gift

by them of goods in their cuftody good, without

the affent of the fidemen or veftry (d) : and the

corporate capacity is in the churchwardens jointly,

and therefore the one, without the other, cannot

give away the goods of the church, nor releaſe

cofts to which they are entitled (e). But though

the corporate capacity of churchwardens be, in

general, thus limited, yet by letters patent they

may, in particular cafes, have a more enlarged

capacity. Thus, in the cafe of St. Saviour's,

Southwark, it was granted, by letters patent, be

fore the 33 of Elizabeth, that the parishioners,

or the greater number of them, fhould annually

(a) Finch, 179 , &c. (b) Vid. 37 H. 6, 30. Bro. Corpor.

I77. 12 H. 7 , 27. Bro . Corpor. 84. 17 H. 7, 27. b. 1 Rol. 393.

(c) 20 Ed. 4, 2 Bro. Corpor. 6c.

(d) 1 Rol. 393. (e) Cro. Jac. 234.

elect
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elect two churchwardens, and that they and their

fucceffors fhould be a corporation, with capacity

to take, purchaſe, and fell : fo the King granted

that the parishioners of Wallingford ſhould be a

corporation to bargain and fell ; and in confe

quence, they or the greater number were accuf

tomed to make leafes and eftates (a) ; and by

cuſtom in fome places, as in London, the parfon

and churchwardens are a corporation to purchaſe

lands, and to demiſe them (b) : fo by ftatute the

9 G. 1, c. 7, the churchwardens and overfeers of

the poor are enabled to purchaſe a workhouſe for

the ufe ofthe poor.

How a CORPORATION is compofed.

A CORPORATION is uſually compoſed of natural

perfons, merely in their natural capacity; but it

may alſo be compofed of perfons in their political

capacity of members of other corporations (c) :

Thus, by a charter ofEdward the fixth, the mayor,

citizens, and commonalty of London are appointed

governors of Chrift's Hoſpital of Bridewell, and

incorporated by the name of the Governors of the

poffeffions, revenues, and goods of the Hoſpital

of Edward the fixth King of England, of Chriſt

Bridewell (d) .

(a) Lane, 21. 10 Co. 66.

(c) 10 Co. 29 b.

(b) Cro. Jac. 532.

(d) 10 Co. 31 b.

So,
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So, a man, who forms a component part of a

corporation aggregate, may have, to fome pur

pofes, a diftinct corporate capacity ; thus a dean

and chapter form one corporation aggregate ; but

in many cafes both dean and prebendaries have

diftinct rights as corporations fole ; each may

have peculiar revenues, appropriated to him and

his fucceffors in his political capacity ; and the

prebendaries alone, without the dean, may alſo

form one aggregate corporation diftinct from that

of dean and chapter (a) .

SOMETHING fimilar to this obtained with refpect

to abbies and priories, before the diffolution of

monafteries of the former there was but one kind,

every houſe being independent ; but of the latter

there were two kinds : first, thofe where the prior

was chief governor, as fully as any abbot in his

abby, and was chofen by the convent : fecondly,

thoſe where the priory was a cell, fubordinate to

ſome great abby, and the prior was placed and

diſplaced at the will of the abbot. But there was

a confiderable difference between fome of theſe

cells ; for fome were altogether fubject to their

refpective abbies, who fent them what officers and

monks they pleaſed, and took their revenues into

the common ftock of the abbies : but others con

fifted of a ſtated number of monks, who had a

(a) 9 Ed. 3 , 18 b . 14 H. 4, 10 b. 20 Ed. 4, 2. 10 Co. 31 b.

D
prior
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priorfentthem from theabby, and paid a penfion

yearly, as an acknowledgement of their fubjec

tion, but acted in other matters as an indepen

dent body, and had the rest of the revenues for

their own uſe (a).

THUS, the poffeffions of the abbot and prior of

Weſtminſter were ſeveral, and there have been in

ſtances ofthe prior having brought a Quare impedit

againſt the abbot, though it is faid, " that this

muſt have been by virtue of the King's charter,

becauſe a corporation cannot be divided into two

corporations, but by the King's grant" (b).

So, a writ having been brought by a prior, the

defendant pleaded that the plaintiff was a monk

profeffed, under the obedience of one B. abbot of

S. to which the plaintiff replied, that he and his

predeceffors, priors, had impleaded and been im

pleaded, and had anfwered and been answered,

without theirſovereign, for time immemorial, and

this was held good, and inſtances mentioned of

feveral priors having been impleaded without their

fovereign, notwithſtanding that they were re

moveable at his will (c) .

So, alſo, ſeveral diftinct and independent cor

porations may form the component parts of one

(a) Burn's Ecclef. Law. tit. Monaſteries . f. 7.

(b) 49 Aff. pl. 8. Bro. Corpor. 45.

(c) 12 Ed. 4, 17 b.

Corpor. 70.

Bro. Corpor. 57. vid. 14 H. 4, 10. Bro.

general

(

W

h
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general corporate body: thus there are in Shrewf

bury ſeveral diftinct independent companies of

carpenters, brickmakers, bricklayers, tylers, and

plaiſterers, and theſe all united form one great

corporation, under the name of the company of

carpenters, brickmakers, bricklayers, tylers, and

plasterers of Shrewſbury (a).

THERE are fome towns in which there are feve

ral incorporated companies of trades, which have

fo far a connection with the general corporation of

the town, that no man can be a freeman of the

town at large, and confequently a member of the

general corporation, without being previouſly a

freeman of fome one of theſe companies ; of this

deſcription is the corporation of the city of Lon

don (6) and of many other cities and towns : and

the general corporate bodies of the univerſities are

conſtituted nearly in the fame manner ; for
for every

member of the general corporation muſt be a

member of ſome one or other of the colleges or

halls within the univerfity. There are other incor

porated towns in which there are no incorporated

companies which have any reference to the general

corporation of the town, and the freedom of the

town of courſe refers only to that general corpora

tion; fuch, I am informed, are the towns of

Kingſton upon Hull and Kingſton upon Thames.

(a) Vid. Doug. 374 (359). (b) * Str. 675.

D2 THERE
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THERE are alſo feveral corporate companies of

trades, without reference to any general corpora

tion of the town in which they are, and indeed

where there is no incorporation of the town at all ;

fuch are the cutlers ' company of Sheffield, and

the company of ſhipwrights of Rotherhithe ( a) .

The Bank, the Eaft India company, the College

of Phyficians, and the other ſcientific companies

before mentioned, have no reference to the gene

ral corporation of the city of London.

MANY aggregate corporations are compoſed of

ſeveral diſtinct parts, which are called integral

parts, without any one of which the corporation

would not be complete, although none of them

be a diſtinct corporation ; thus, where a corpora

tion confifts of a mayor, aldermen, and com

monalty, the mayor, the aldermen, and common

alty are three integral parts ; but neither of theſe

has any corporate capacity diftinct from the other

two, and therefore the mayor cannot, in his po

litical character of mayor, take in fucceffion any

thing as a fole corporation ; northe aldermen , as a

felect body, take any thing to them and their fuc

ceffors as an aggregate corporation.

In moſt aggregate corporations, there is one

particular perſon who is called the head, and who

(a) Vid. 2 Bulftr. 233.

forms
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forms oneofthe integral parts of the corporation ;

fuch is the mayor ina corporation ofmayor, alder

men, and commonalty ; the chancellor in thegene

ral corporations of the univerfities ; the dean in

the corporation of dean and chapter ; the maſter

in a corporation of maſter and fellows, or maſter,

fellows, and ſcholars, in the colleges ofthe univer

fities, or in a corporation of maſter, wardens ,

and affiftants ofany ofthe companies in London,

or other cities.

BUT there may be a corporation aggregate of

many perfons capable, without a head, as a chap

ter without a dean, or a commonalty without a

mayor ; thus the collegiate church of Southwell,

in Nottinghamſhire, confifts of prebendaries only,

without a dean ; and the governors of Sutton's

Hoſpital, commonly called the Charter-houſe,

have no prefident or fuperior, but are all of equal

authority ; and at firſt the greater number of cor

porations were without a head (a).

(a) Vid. 1 Bl. Com. 478, 10 Co. 30 b. the cafe of Sutton's Hof

pital,

D 3 A TREATISE
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SE

ON THE

LAW OF CORPORATI
ONS.

CHAP. I.

HOW A CORPORATION IS CREATED.

WITH refpect to the authority, by which corporations

are eftabliſhed, they are generally divided into four kinds.

1. Corporations by common law. 2. By authority of

parliament. 3. By the King's charter ; and 4. By pre

ſcription (a).

CORPORATIONS by common law, are thofe to which

feveral corporate capacities have been annexed, in virtue of

their political character, by the univerſal afſent of the com

munity, from the moſt remote period to which their exiſt.

ence can be traced : Of this deſcription are the King, all

biſhops, parſons, vicars, deans, archdeacons, prebendaries,

or canons of fome cathedrals, churchwardens, and deans

(a) 10 Co. 29 b. 1 Rol. 512.

D4
and
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and chapters, and fuch were all chauntry prieſts, abbot and

convent, or prior and convent. It is, indeed, fometimes

faid, that a corporation of dean and chapter, is a corpor

ation by the King's charter ( a ) ; at other times that it

may be by preſcription, King's grant, or act of parlia

ment (b) ; and the fame obfervations might have been made

with reſpect to abbot and convent, or prior and convent.

Whenitis faid, they may be by prefcription, nothing more

can be meant, than, that they may be by common law ;

for it is impoffible that, in this place, the word " prefcrip

“ tion" can be taken in an appropriate ſenſe : and, it is

true, that in one point of view, they may be confidered as

corporations by the King's grant, or by act of parliament,

and, in another, as corporations by the common law.

Their capacity, and the nature of their eftabliſhment, they

derive from immemorial uſage, which gives them the de

fcription of corporations by the common law; yet they

are all, individually, of the King's foundation ; fome of

ancient foundation, fays Sir Edward Coke, and others

newly erected, and may have been erected either by act of

parliament, or by the act of the King alone : or, in other

words, the act of the King gives being to every individual

biſhopric, deanery and chapter, &c. but the moment it

is erected as a bishopric, or deanery and chapter, the na

ture oftheir inftitution, their capacities and incapacities,

are immediately known to the common law(c) .

A CORPORATION by authority of parliament, as the

terms imply, is a corporation eftabliſhed in confequence

ofthe expreſs act of the whole legiſlature ; as a corpo

ration by the King's charter is fuch a one as exiſts by

virtue offuch charter alone.

(a) Plowd. 242.

(c) Vid. Inft. 94 a. 97 a. 134 a. 344 a.I

(b) Sir W. Jones , 168 .

A COR
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A CORPORATION by prefcription is a corporation

which has exifted from time immemorial, and ofwhich,

it is impoffible to fhewthe commencement by any parti

cular charter or act ofparliament, the law prefuming, that

fuch charter, or act of parliament, once exifted, but that it

has been loft by fuch accidents as length of time may pro

duce (a).

To the exiſtence of all corporations, it has long been.

an eſtabliſhed maxim, that the King's confent is abfolutely

neceffary; in thoſe by common law, and by preſcription,

it is implied; and in thofe by authority of parliament, and

by charter, it is exprefsly given : But, when it is faid,

"that the King's confent is neceffarily implied in corpo

rations by the commonlaw," this is to be underſtood in no

other fenfe than another maxim, " that the conſent of

every individual of a community is neceffarily implied to

every law of that community;" all thofe corporations

which are faid to exift, by force ofthe common law, exiſted

at a time when the King did not form a diſtinct branch of

the legiſlature (b) ; they exifted before the union of the

heptarchy; and before that event, and during the whole of

the Saxon period, the King ſeems to have had no other au

thority, as a legiflator, than what he derived from the

influence which he neceffarily poffeffed as the prefident of

the grand council ofthe nation (c). Neither does he ſeem

to have originally been the only perfon who might, with

out the authority of the legislature, have given being to

of thoſe corporations which do not come under the deany

(a) Vid . 21 Ed. 4, 56 et feq. Bro . Corpor. 65.

(b) This is to be underſtood according to the diſtinction taken in

page 40.

(c) Vid. Millar on the Engliſh Government, 1. 1. c . 8. particularly

page 154.

ſcription
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ſcription of thofe which are faid to exift by force ofthe

commonlaw. It is certain, that during the latter part of

the Saxon period, and for fome time after the conqueft, the

great nobles claimed and exerciſed prerogatives within

their own demefnes, fimilar to thoſe which the King exer

cifed within thoſe ofthe crown (a) ; and of theſe it is cer

tain, that the power of conferring corporate privileges on

their towns, was one. There are many inftances of towns

within the demefnes of the feudal barons, which had en

joyed fuch privileges by charters from their immediate

lords, and, having come to the crown by efcheat, have had

theſe privileges confirmed, and others added to them by

fubfequent charters from the King (b) . The whole hiftory

ofthe incorporation oftowns, in every country in Europe,

proves, that the King did not excluſively poſſeſs this pre

rogative. " The inhabitants were originally the tenants,

or dependants, either of the King or fome particular no

bleman, on whoſe demefne they refided, and the fupe

rior," whether King or Lord, " exacted from them, not

only a rent for the lands which they poſſeſſed, but various

tolls and duties for the goods which they exchanged with

their neighbours. Theſe exactions, which had been at

firft precarious, were gradually aſcertained and fixed,

either by long cuſtom, or by expreſs regulations. But

as, on the one hand, many artifices had been frequently

practifed, in order to elude the payment of thofe duties,

and as, on the other hand, the perfons employed in lexy

ing them were often guilty of oppreffion ; the inhabitants

ofparticular towns, on their increafing in wealth, were

induced to make a bargain with the ſuperior, by which

(a) Vid. Millar 149, and Stewart's Differtation concerning the An

tiquity ofthe Engliſh Conſtitution, part 3. f. 3.

(b) Vid. Lutw. 1336, the caſe ofTewksbury in Glouceſterſhire,

they
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they undertook to pay a certain yearly rent, in the room

of all his occafional demands ; and theſe pecuniary com

pofitions, being found expedient for both parties, were

gradually extended to a longer period, and at laft ren

dered perpetual.

"ANagreement ofthis kind feems to have fuggefted the

firft idea of a borough confidered as a corporation. Some

ofthe principal inhabitants of a town undertook to pay

the fuperior's yearly rent ; in confideration of which,

they were permitted to levy the old duties, and became

reſponſible for the funds committed to their care. As

managers of the community, therefore, they were

bound to fulfil its obligations to the fuperior ; and

by a natural extenfion of the fame principle, it came

to be underſtood, that they might be profecuted for

all its debts ; as, on the other hand, they obtained, of

courſe, a right of proſecuting all its debtors. The fociety

was thus viewed in the light of a body politic, or fictiti

ous perfon, capable of legal deeds, and executing every

fort oftranſaction by means of truſtees or guardians.

" THIS alteration in the ftate of towns, was accom

panied with many other improvements. They were

now generally in a condition to diſpenſe with the pro

tection of their ſuperior ; and took upon themſelves the

burden of keeping a guard, to defend them againſt a

foreign enemy, and to fecure their internal tranquility.

On this account, befide the appointment of their own

adminiſtrators, they obtained the privilege of electing

magiftrates for diftributing juftice among them," and

were thus vefted with the local government of the

place (a).

(a) Millar 379, 380. Vid. Firma Burgi, b. et feq. 15, 16, 17, and

4. 2, f. 8, agrant of privileges by a baron, and c, 7, f. 16 .

THE
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THE diftinction which ftill fubfifts in Scotland, be

tween royal boroughs, and boroughs of barony, is alſo a

proof of this prerogative having once belonged to the

barons.

THAT the King, however, was, very foon after the

conqueft, underſtood to poffefs the excluſive prerogative of

erecting guilds, or incorporate companies, appears from

this circumſtance, that many fuch companies were fup

preffed, about that period, as adulterine guilds ; that is,

guilds fet up without the King's warrant or authority ( a) .

IN the time of Bracton, who lived in the reigns of

Henry the third and Edward the firft, the King's preroga

tive, as to the excluſive right of granting liberties and

franchiſes in general, feems to have been fully eſtabliſh

ed ( b ) ; and the abfolute neceffity of his affent to the

erection of any corporation was held, in the reign of Ed

ward the third, to have been long fettled as clear law (c).

AT the time of the reformation, in confequence ofthe

ftatute of Edward the fixth ( d) , which gave the colleges

therein defcribed to the King, it generally became a quef

tion, whether the houſe claimed was a lawful college, the

determination of which depended on the authority by

which it was eſtabliſhed .

In the caſe of Greyſtock College ( e ), it appeared, that

Pope Urban, at the requeſt of Ralph, baron of Greyſtock,

founded a college of a mafter and fix priefts, refident at

(a) Vid. Firma Burgi 26, 10 the time of H. 2.

(b) Bract . 1. 2,

(c) 49 Ed . 3. 3, 4, 49 Aſſ. 8 Bro. Corpor. 15, Preſcription 15 ,

10 Co. 33 b. I Rol. 512.

c. 24, f. 55, 56.

(d) 1 Ed. 6. c. 14.

(e) Dyer81. pl . 64. 4Co. 107 b. cited in Adams andLambert's

cafe.

Greyſtock,
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Greyſtock, and affigned to each of the priests five marks

per annum , befide their bed and chamber, and to the maſter

40/. per annum ; and it was certified into the book of firſt

fruits and tenths, that this college was in being within five

years before the making ofthe ftatute ; and it was refolved,

"by the juftices," that this reputative college was not

given to the King, by that ſtatute, becauſe it wanted a

lawful beginning, and the countenance alſo of a lawful com

mencement, for that the Pope could not found or incor

porate a college within this realm, nor affign, nor licence

others to affign, temporal livings to it ; but that it ought

to be done bythe King himſelf, and by no other.

BUT if the college had the countenance of a lawful com

mencement, as Sir Edward Coke expreffes it, then it was

held that, by that ftatute, it was given to the King.

THUS, in the cafe of the college of Landwybrevy (a) ;

where it appeared that King Edward the firft, in the 12th

year ofhis reign, by his letters patent under the great feal,

granted to Thomas Beale, then biſhop of St. David's, and

his fucceffors, the advowſon of thirty- four churches, in

Wales, within his dioceſe, to hold of the King and his fuc

ceffors, fo that the biſhop and his fucceffors might appro

priate them, or any of them, to their churches of St.

David's and Aberguelley, or make and annex prebends of

them in the faid churches of St. David's and Aberguelley,

as to them ſhould ſeem moft convenient ; and three years

after, the biſhop, by the King's affent, as he affirmed in his

inftrument, out ofthe chapter of St. David's, erected and

eſtabliſhed a college, or church collegiate, in Landwybrevy,

being one ofthe thirty-four churches, and ordained thirteen

canons fecular there, namely, five priests, four deacons, and

(a) Dyer 267, pl. 12 , 13 , cited 4 Co. 107 , 108 , vid . Hob. 123.

four
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four fubdeacons, and annexed and appropriated thirteen of

the faid churches to them, as prebends, referving to the

biſhop himſelf and his fucceffors, as deans, a place in the

choir, and voice in the chapter, and alſo the power of vifi

tation and correction ; in which, fays Lord Coke, the

biſhop did not purſue the authority and power given him

by the letters patent, for, by them, no power was given

him to found ſuch college : and afterwards King Edward

the third, by his letters patent, reciting the faid foundation

and erection of the faid college, and all other the premiſes,

with ſome doubt of the validity of it, by the fame letters

patent, granted and confirmed to the then biſhop of St.

David's and his fucceffors, all that which his ſaid prede

ceffor had done in the premiffes, notwithſtanding theſtatute

ofmortmain, or any other ftatute : and though this college

was erected or founded, and the appropriations made with

out the King's licence, and the grant and confirmation

made to the biſhop and his fucceffors, could not make the

college good in law, as it wanted lawful erection and foun

dation : yet, as it had continued a college in reputation till

the 1 E. 6, and had the countenance of the King's letters

patent, though they had not effect, the juftices held, that it

was given tothe King by the provifions of this act.

BUT, during the times of Popery, even long after the

King's confent was thought neceffary to the erection ofa

corporation, it was held, that that conſent was not fuffici

ent, without the concurrence of the Pope, to found an

abbey or a convent (a) .

In the more ancient books, we find ſeveral inſtances of

private companies of trades within a corporate town,

claiming to act as corporations erected by the authority of

(a) Vid. 14 H. 8. 2. 29. Bro. Corpor. 34, and Jenkin's Centuries,

205.

the
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the general corporation ofthe town in which they claim to

act ; but it is on all fuch occafions uniformly decided, that

no commonalty or corporation can make another corpo

ration or commonalty, either by uſage or preſcription, or

by any other means than bythe authority of the King's

charter empowering themto do fo, by exprefs words (a).

BUT it is admitted (b) , that the mayor and commonalty

ofLondon may make a fraternity or company within the

city, which, however, will be no more than a volun

tary affociation, from which each ofthe members may re

tire whenever he pleaſes.

AND in later times, it is faid by the court, that, " though

the city of London cannot make a corporation, as that can

only be created by the crown ; yet they may make a fra

ternity orfellowſhip:" and the court thus diftinguiſhes be

tween a corporation and a fraternity, "that a corporation

is properly an inveſting of the people ofthe place with the

local government thereof, and therefore their laws fhall

bind ftrangers ; but that a fraternity is fome people of a

place united together in refpect of a mystery and buſineſs,

into a company, and their laws and ordinances cannot bind

ftrangers, becauſe they have not a local power or govern

ment" (c).

THIS diftinction, however, is certainly made in very

inaccurate terms ; it ſeems to imply, that the name ofcor

poration, and the powers belonging to fuch a body, can be

enjoyed only by a corporation invefted with the "local

government" of a place, and that all the companies of

trades within towns and cities, are only voluntary aſſoci

ations, and can exercife no corporate powers, which is

(a) Vid, 49Aff. p. 8. 49 Ed. 3. 3, 4.

ſcription 15. toCo. 33 b. I Rol. 512.

(b) Vid. the last cited authorities.

Bro. Corpor. 15.45. Pre

1 Sid. 291. 2 Keb. 53.

(c) Salk. 193.

certainly
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certainly not true ; for when fuch companies are incorpo

rated by the King's charter, they are as much corpo

rations, as the general corporate body ofthe town or city.

in which they are . But the true diftinction feems to be

this, that a company incorporated by the King's charter,

can act as a corporation by its own intrinfic powers with

out the affiftance or protection of the corporation of the

town; but that a company eſtabliſhed by the authority of

the mayor and commonalty of London, though allowed to

be a legal inſtitution, cannot act of itſelf as a corporation,

but its members muſt affert their claim of privileges under

the preſcriptive right of the mayor and commonalty to

eſtabliſh ſuch a company : a diftinction which ſeems to

be ſupported by the following cafes .

A BYE law was made in the city of London, reciting,

that the company of minstrels were an ancient company,

and that great miſchief and debauchery had happened, on

account offeveral foreigners having ſet up dancing ſchools ;

for which reafon, it was ordered, that all perfons uſing

thoſe arts, not being free of that company, fhould, on no

tice, by fummons of the beadle, accept their freedom,

under a penalty of rol. one half to the mayor and com

monalty, and the other half to the company of mufic

mafters. The court held, that a bye law which obliged

dancing mafters to be ofthe company of muficians, could

not be good: and Holt C. J. faid, the muſicians were no

corporation ; they were a brotherhood or club, to meet and

drink and talk together, and no more; the city might

make a guild or fraternity of dancing mafters, though they

could not make a corporation, and then it were reaſonable to

oblige the dancing maſters to be of that company, though

they could not oblige them to be of a company foreign to

their profeffion (a) .

(a) Comb. 372 , 373 .

F
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To a habeas corpus directed to the court of the mayor

of London, the cuſtom of London was returned, “ that

the porterage from any veffel on the river, and the meter

age of corn, roots, &c. imported or exported, belonged to

the city, upwards from Staines-bridge to London- bridge,

and downwards as far as Yendal in Kent ; and alſo another

cuſtom to make bye laws, confirmed by Richard the fecond,

where any of their cuſtoms wanted a ſuitable remedy."

And further, " that in the eighteenth year of King James

the firft, a bye law was made by the corporation, that the

corn porters fhould be a company, with twenty-four

affiftants, who ſhould be called free porters, and ſhould

work at a particular fettled rate ; and that none but the free

porters fhould intermeddle in importing or exporting any

corn, roots, &c . within the limits mentioned in the cuſtom,

on pain of zos . for every offence, except in time of danger

or urgent neceffity, or in the caſe of perishable goods, the

forfeiture to be recovered by action, in the name ofthe

chamberlain, and four hundred porters were appointed for

the future ; and, that the free porters had ever fince uſed and

exerciſed this bye law, till the defendant intruded by carry

ing barley, though a free porter was prefent, by wnich he

forfeited 20s. which the plaintiff, as chamberlain, was

intitled to have, and for which he fued in the mayor's

court" (a) .

AFTER a long argument on the validity of the cuſtom ,

and the bye law, as founded on it, the court held both to be

good, and, of courſe, recognized the power of the city of

London to eſtabliſh ſuch a company, and the manner of

enforcing the privileges of its members (b).

(a) Fazakerley v. Wiltſhire. I Str. 462 .

(b) Vid. tit , Bye Law.

1
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It was formerly afferted, that the act of incorporation

muſt be the immediate act of the King himſelf, and that he

could not grant a licence to another to erect a corpora

tion (a) : but the law has long been fettled otherwiſe ; and

he may not only grant a licence to a fubject to erect apar

ticular corporation, but give a general power by charter

to erect corporations indefinitely. The chancellor of the

univerfity of Oxford has by charter ſuch a power, and has

actually often exerted it, in the erection of feveral matri

culated companies, now fubfifting, of tradefmen fubfer

vientto the ſtudents (b) .

THIS power is moft frequently exerciſed in the caſe of

eleemofynary or charitable corporations, when a licence is

granted to a ſubject to crect ſuch a corporation, and to en

dow it with poffeffions or revenues ; in which cafe the

donor is called the founder.

THE word "foundation," as applied to fuch corporations,

is taken in two different fenfes, which Sir Edward Coke

diftinguiſhes by the terms " fundatio incipiens," and "fun

datio perficiens," for as to the politic capacity, the act of

incorporation is metaphorically called the foundation, that

being the beginning, as a foundation " quafi fundamentum

capacitatis" preceding the whole : but as to the dotation,

the first gift of the revenues is called the foundation, and

he who gives it is the founder in law (c).

A PRIVATE perfon might have been, in the latter ſenſe,

the founder ofan abbey or priory, as well as the King ; and

if the poffeffions, with which he endowed it, had been of

ever ſo ſmall avalue, andthe Kinghad afterwards endowed it

with large poffeffions, yet the private perſon ſtill continued

founder. If a common perfon had founded a chauntry,

(b) Bl. Com. 474.(a) Vid. 2 H. 7. 13 a. b.

(c) 10 Co. 33. a paffim.

10 Co. 27 b.

1 Rol . 514.

and

1
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and afterwards the King had tranflated it into a monaftery,

and endowed it with poffeffions, yet the common perfon

continued to be confidered in law as the founder ; fo, if a

fubject had been the founder of an abbey or priory, and the

King, after the ſtatute of 25 H. 8 , c. 21 , by which the King

was declared to be the head of the church, had tranflated

the abbot, or prior and monks, into dean and chapter, the .

founderſhip would ftill have remained in the ſubject (a ) :

fo, if the King had erected a chapel and given it poffef

fions, by which he was the founder ; though the feculars

had afterwards been tranflated into regulars, yet the King

would ſtill have been the founder, becauſe he gave the firſt

poffeffions (b). And it is faid, by Sir Edward Coke, that

the founderſhip is fo infeparably incident to the blood of

the founder, that it cannot be granted over, and that if a

fubject founder fhould grant his founderfhip to the King

by deed inrolled, it would be a void grant (c ).

BUT ifthe King and a common perfon give poffeffions

to a corporation at the fame time, on its original creation,

the King, by his prerogative, fhall be the founder (d) .

WITHrefpect to the mode of erecting fuch corporations,

where there is a fubject founder, this difference is to be

obferved; either the King expreffes the words of incorpo

ration, defigns the place, appoints the number, and gives

them a conftitution and a name by his charter, fo that the

corporation is complete ; and then the founder or donor

has nothing more to do, than to make the dotation, without

any inftrument comprehending any words of incorpora

(a) 3 H. 7, 6 b. cited 3 Co. 74. a. 2 Inſt. 68.

(b) 38 Aff. 22. I Rol. 514.

(c) 11 Co. 77. a. 78. a . cites temp . Hen . 8 , Brooke tit.

(d) 50 Aff. 6. 1 Rol . 514. 9 Co. 129 b. 2 Inft. 68. cites 44 Ed .

3. 24, 25.

E 2
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tion, for with that, in fuch a cafe, the common perfon,

who is the founder, has nothing to do ; or the King, by

his charter, may reſerve as well the nomination of the per

fons, as the name and conftitution of the corporation, to

the perſon who is to be the founder; then the latter muſt

name the perfons, and declare by what name they ſhall be

incorporated, and what powers they fhall exerciſe ; and

when he has done this, then they are incorporated by vir

tue of the King's letters patent, and not by the common

perfon, for he is but an inftrument, and it is the King who

makes the corporation, in ſuch caſe, in the ſame manner

as if all had been comprehended in the letters patent them

felves, according to the maxim, that “ qui, per alium facit,

perfe ipfum facere videtur" (a).

THE incorporation ought, in fact, to precede the dota

tion, becauſe before the incorporation, there is no capa

city to take as a corporation (b ) ; but, it is not neceſſary

that in the letters patent the licence to incorporate and the

licence to endow ſhould be in diftinct independent clauſes,

or that the licence to incorporate ſhould, in the order of

expreffion, precede that to endow.

KING Henry the fourth, by his letters patent, dated the

fixth year of his reign, reciting that Robert Ramſay was

feifed in fee of a houſe in the parish of St. Margaret, in

London, called the Sun, notwithſtanding the ftatute of

mortmain, of his fpecial grace, and for zol . gave licence

to Ramfay to grant a rent of 20 merks ifſuing out ofthe

faid houſe " to a certain chaplain, who fhould celebrate

divine ſervice at the altar of the bleffed Mary, in the

church of St. Magnus, London, every day, for the fal

vation of the faid Robert and his wife Joan, to have and

(a) 38 Ed. 3, 14b. 22 E. 4, Grant 30. 2 H. 7, 13. a. b.

H. 7, 7. cited 10 Co. 33 b. (b) Vid. 10 Co. 26 b.

20
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to hold to the fame chaplain and his fucceffors, chaplains

of the faid chauntry, celebrating divine fervice in the

church aforefaid, at the altar aforefaid, for ever, accord

ing to the appointment of the faid Robert in that behalf

to be made:" and afterwards, on the 10th of June, 1407,

Ramfay, by his deed indented tripartite, founded, ordained,

and erected the faid chauntry, and appointed one John

Meadow to be the firft chaplain to do the faid divine fer

vices ; and, by the fame deed, further granted to the faid

John Meadow, the firft chaplain, 10 merks of yearly rent

iffuing out of the faid houſe, to have to him and his fuc

ceffors, chaplains of the faid chauntry, at four uſual feaſts

in London to be paid, with a clauſe of diſtreſs, to him and

his fucceffors ; and further appointed, by the fame deed,

that he himſelf ſhould preſent to the faid chauntry during

his life ; and that after his deceafe Joan his wife ſhould

preſent to it during her life ; and after her deceaſe the par

fon and churchwardens of the faid church of St. Magnus

and their fucceffors . After the death of John Meadow,

and ſeveral intermediate vacancies, Richard Fowcher was

prefented to the faid chauntry, and for rent arrear entered

the faid houſe, the door being open, and took a cup for a

diſtreſs, onwhich an action of treſpaſs was brought by the

mafter of the houſe, and the whole matter being brought

before the Court of King's Bench on demurrer, the cafe

was adjourned into the Exchequer chamber, and there, be

fore all the judges of England, feveral objections were

made againſt this licence and grant ; among which this was

one, that admitting there was here an incorporation by

implication, yet the incorporation ought to be before the

licence to endow, but that here the licence was before the

incorporation, and therefore void : but it was refolved, in

anfwerto this objection, that it was not neceffary that the

E3 licence
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licence to found the chauntry fhould be firft, and that to

grant the rent fubfequent, for that the law would conftrue

that to precede which ought to be firft ; though in the pre

fent cafe the aid of fuch conftruction was not wanted, for

that the licence to found and the licence to grant were co

temporaneous (a) .

NEITHER is it neceflary that the corporation fhould be

actually in exiſtence at the time of the licence to grant to

it; it is fufficient that it exift at the time ofthe grant made :

thus in the cafe of Ramfay before mentioned, it was ob

jected, that the licence was to grant to " a certain chap

" lain," which was void for uncertainty, and becauſe there

was not any fuch chaplain till Ramfay had named and ap

pointed one, and that therefore the grant would be to one

who was not in rerum natura ; in the fame manner as if

the King gave licence to grant to the mayor and common

alty of Iflington, when, in fact, there was no fuch corpo

ration, it would be void, though the inhabitants of Iſling

ton were afterwards incorporated by the name of Mayor

and Commonalty, becauſe there was no fuch corporation

in exiftence at the time of the grant ; -but this objection

was over-ruled, and it was refolved that the grant was good,

for that all the grants of chauntries were in the fame form,

and although there were no fuch chaplain at the time, yet

that was not to the purpoſe ( b ) ; to which, it might have

been added, that this was not in truth a grant to a perfon

not in exiſtence, but a licence to grant, at a future time, to

a perfon then exifting.

It is not neceffary that all the perfons who are to be the

conftituent members of the corporation fhould be named

in the letters patent ; it is fufficient that a power of future

(a) 2 H. 7, 13. a. b . cited at large in Sutton's Hofpital Cafe, 10

Co. 27. 28. (b) Id . ibid.

nomination
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nomination or election be given ; this is exprefsly decided

by one of the reſolutions in the cafe of Sutton's Hoſpital.

-King James the firſt, by his letters patent bearing date

the 22d day of June, in the 9th year of his reign, granted

to Thomas Sutton licence to found an hoſpital for the re

lief of poor, aged, maimed, needy, or impotent people (a),

and a free-ſchool for the maintenance and education of

poor children orfcholars (b) ; "and alfo that the faid Tho

mas Sutton, during his life, and, after his death, the go

vernors thereinafter named and their fucceffors, and the

furvivors and furvivor of them, and his and their fuc

ceffors for ever, and the governors thereof, for the time

being, and their fucceffors, ſhould have full power, licence,

and lawful authority, at his and their wills and pleaſures

reſpectively, from time to time, and at all times there

after, to place therein fuch MASTER or head of the ſaid

hofpital-— as to him the ſaid Thomas Sutton during

his life, and after his death to the ſaid governors and their

fucceffors, and to the furvivors and furvivor of them, and

to his and their fucceffors, and to the governors thereoffor

the time being, and their fucceffors, fhould feem conveni

ent(c) ;" and, in a ſubſequent (d) part of the fame letters

patent, appointed fifteen perfons by name, "and the MAS

TER of the hoſpital, and fuch perſon and perſons as ſhould,

from time to time, be mafter or maſters of the ſaid hofpi

tal, during the time that they ſhould be maſter or maſters

thereof, to be the firſt and preſent governors of the lands,

poffeffions, revenues, and goods of the hofpital of King

James, founded in the Charter-houſe, within the county of

Middleſex, at the humble petition and only cofts and

charges of Thomas Sutton, efquire, and that they and the
鲁

(b) 10 Co. 9. a.
(c) 10 Co. 8 b .

E 4

(a) 10 Co. 8 b.

(d) Id. 10. a.

furvivors
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furvivors of them, and fuch as the furvivors and furvivor

of them fhould, from time to time, elect, to make up the

number fixteen, when, and as often as any of them or any

of their fucceffors fhould happen to deceaſe, or be removed

from being governors or governor thereof, fhould be in

corporated and have perpetual fucceffion, and be one body

corporate and politic

Sutton, onthe 30th of October, in the fame 9th year

of the King, by a writing fealed with his feal, and bear

ing date the fame day and year, appointed one John Hut

ton to be the firſt maſter of the hoſpital (a) .

IT was objected (b) to the validity of this incorporation,

that the King, by his letters patent, intended to make a

prefent corporation, which his words exprefsly imported ;

but that no incorporation could be until Sutton had named

a mafter, and that nomination being fubfequent to the

letters patent, the latter were repugnant in themſelves,

and void.

""

To this it was anfwered (c), that fuch an objection

would extend to the fubverfion of a great number of cor

porations; for that when a corporation is created by letters

patent, power is uſually given by the fame patent to the

body to chooſe a mayor, aldermen, or bailiffs, or gover

nors, or the like ; and yet they are immediately incorpo

rated by the fame letters patent, though the election of the

mayor or other officer be future. And, it is true, adds

Lord Coke, this was immediately by the letters patent a

corporation in abſtracto, but not in concreto till the naming

of the mafter.

IN confequence of the diffolution of the monaftries and

other religious houfes, the poor, who had derived a very

(a) Id. 16. a. (b) Id. 23 b.

(c) Id . 31. a. vid . eund. 27 b. v. finem .

confiderable
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confiderable part of their fubfiftence from them, became a

burthen tothe public, and the legislature found it neceffary

to encourage ſuch as fhould be charitably diſpoſed, to ap

propriate part of their wealth to charitable purpoſes, and

in the 35th of Elizabeth it was enacted, " That it ſhould

be lawful for every perſon, for and during the ſpace of

twenty years then next enfuing,'to make feoffments, grants,

or any other affurances, or by laft will in writing to give

and bequeath in fee fimple, as well to the uſe of the poor,

as for the provifion, fuftentation, or maintenance of any

houfe of correction, or abiding houſes, or of any ſtocks

or ftores, all or any part of ſuch of his lands, tenements,

and hereditaments, and in fuch manner and form as he

might have done" by a former ftatute ( a ) revived by the

prefent (b) .

BUTthe charges of incorporation, and of the licence of

mortmain, which was neceffary to carry into effect the

purpoſes of this act, having, by fome means or other, be

come fo great as to diſcourage many from undertakingtheſe

pious and charitable works (c) ; it was thought neceffary,

by an act of parliament, to difpenfe, in certain cafes, with

the licence of incorporation and mortmain, and to enable

the founder to do the whole by his own act, without theim

mediate affent of the King to every particular foundation ;

it was therefore enacted, " That all and every perfon

or perfons, feiſed of an eſtate in fee fimple, their heirs,

executors, and affigns, at his or their will and plea

fure, fhould have full power, ftrength, licence, and lawful

authority, at any time during the ſpace of twenty years

then next enfuing, by deed inrolled in the High Court of

Chancery, to erect, found, and eſtabliſh, one or more hof

pitals, maifons de Dieu, abiding places, or houſes of cor

(a) 22 H, 8, c . 12. (b) 35 El. c . 7. f. 27. (c) 2 Inft. 722.

rection,
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rection, at his or their will and pleaſure, as well as for the

finding, fuftentation and relief, of the maimed, poor,

needy, or impotent people, as to ſet the poor to work, to

have continuance for ever, and from time to time to place

therein fuch head and members, and fuch number ofpoor, as

to him, his heirs and affigns fhould feem convenient ; and

that the fame hofpitals or houſes fo founded, ſhould be in

corporated, and have perpetual fucceffion for ever, in fact,

deed, and name ; and of fuch head, members, and num

bers of poor, needy, maimed, or impotent people as

fhould be appointed, affigned, limited, or named by the

founder or founders, his or their heirs, executors, or af

figns, by any fuch deed inrolled ; and that fuch hoſpital,

&c. and the perfons therein placed, fhould be incorpo

rated, named, and called by ſuch name as the ſaid founder,

&c. fhould fo limit, &c. and that the fame hofpital, &c.

fo incorporated and named, ſhould be a body politic and

corporate, and ſhould by that name of incorporation have

full power, authority, and lawful capacity and ability to

purchaſe, take, hold, receive, enjoy, and have, to them

and to their fucceffors for ever, as well goods and chattels,

as manors, lands, tenements, and hereditaments, being

freehold, of any perſon or perfons whatſoever, ſo that the

fame fhould not exceed the yearly value of 2001. above

all charges and repriſes to any one fuch hofpital, &c. with

out licence or writ of ad quod damnum, the ftatute ofmort

main, or any other ftatute or law to the contrary not

withſtanding ; and that the fame hofpital, &c. and the

perfons fo incorporated, &c. fhould have full power and

lawful authority, by its true name of incorporation, tofue

and be fued, implead and be impleaded, to anſwer and be

anfwered, in all courts of the realm, as well temporal

as fpiritual, in all manner of fuits whatever and

that

W

4
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that the fame hofpital, &c. fhould have and enjoy for ever

ſuch a common feal or feals as by the faid founder, &c.

fhould be, in writing, under his or their hand and feal

affigned, &c. whereby the fame corporation fhould or

might feal any manner of inftrument touching the fame

incorporation, and the lands, tenements, hereditaments,

goods, or other things thereto belonging, or in any wife

touching or concerning the fame (a) .

" PROVIDED that no perfon within age, or of non-fane

memory, or women covert without their husbands, fhould

have power by this act to make any fuch corporation, or

to endowthe fame (b) .

"AND provided that no fuch hofpital, &c. fhould be

erected, &c. by force of this act, unless on the foundation

or erection thereof the fame were endowed for ever with

lands, tenements, or hereditaments, of the clear yearly

value of ten pounds ." (c)

THE act is made perpetual by a fubfequent ftatute (d) .

THE words, " all and every perſon and perſons" in this

act, extend to fuch bodies politic and corporate, as may

alienate, fuch as mayor and commonalty, bailiffs and

burgeffes, and the like ; but not to thoſe whofe power of

alienation is reftrained by act of parliament (e) .

THE manors, lands, tenements, or hereditaments of

which the endowment is made, muft be of an eſtate in fee

fimple, either abfolute, conditional, or qualified ; they

muſt be freehold ; of the clear yearly value of 10l . or

more, and not exceeding the yearly value of zool . above

all charges and repriſes : but if the firft endowment be

of the yearly value of 1ol . or more, and under the yearly

value of zool. they may purchaſe, or take by gift from

(c) f. 4.(a) 39 El. c . 5. f. 1 .

(d) 21 Jac. 1, c. I.

(b) f. 3.

(e) 2 Inft. 722.

others,
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others, without licence of mortinain, any manors, lands,

tenements, or hereditaments, of fuch value as, together

with their firft endowment, will amount to the yearly value

of 200l. above all charges and repriſes (a) . And if, at the

time ofthe foundation or endowment, they be ofthe yearly

value of zool . or under, and afterwards they become of

greater value, by good huſbandry or other caufes, they

fhall continue to be enjoyed by the hofpital, though they

be above the yearly value of 200l .; for that muſt be rec

koned as it was at the time of the endowment made.

Goods and chattels, whether real or perfonal, they may

take to any value whatever (b).

THE hofpital, &c. can be erected by no other inftru

ment, conveyance, or affurance, than a deed inrolled in

chancery according to the provifions of the act : but it is

not neceffary that it fhould be inrolled within fix months

after the date ; nor is it neceffary to be indented : and the

deed may be in paper, but it muſt be inrolled in parch

ment (c).

ALTHOUGH, at common law, the incorporation may

be ofcertain perfons to be governors of the hoſpital, which

at the time of the incorporation may be only in contem

plation, and not of the perfons placed in it ; yet the ſafeſt

and fureft way on this ftatute is, for the founder firſt to

prepare the hofpital, and place the poor in it, and then to

incorporate them, or rather to give them their name of in

corporation ; for it is the parliament which incorporates

them, andthe founder only gives them their name(d).

THE next thing to be done after the incorporation, is

to convey the lands, tenements, and hereditaments to the

perfons incorporated, which may be done fafely, with

(b) Id . ibid. (c) 2 Inft. 723.(a) Id. ibid.

(d) Id. 723. 4.

greater
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greater facility, and lefs charge, by bargain and fale, by

deed indented and inrolled, according to the ſtatute 27 H.

8, c. 16, between the founder or founders on the one part,

and the mafter and brethren on the other, in confideration.

of five fhillings in hand paid by the mafter of the hoſpital,

for himſelf and for his brethren, and of other five fhil

lings in hand paid by the maſter and brethren (a), “ of

which," fays Sir Edward Coke, " you may have a prece

dent in the tenthbook of my reports in the cafe of Sutton's

Hofpital" (b) .

WHEN it is intended that a corporation fhould be efta

bliſhed, vefted with powers or privileges which by the

principles of the common law cannot be granted by the

King's charter, then recourſe muſt be had to the aid ofan

act of parliament ; as, if it be intended to grant the power

of impriſonment, as in the cafe of the college of phyfici

ans ; or, to confer an exclufive right of trading, as in the

cafe of the Eaft India company ; or when a court is

erected with a power to proceed in a manner different from

the common law, which is the cafe of the Vice Chancel

lor's court in the two univerfities (c) . But it has been

well obferved (d), that moſt of thoſe ftatutes which are

uſually cited as having created corporations, either con

firm fuch as have been previouſly created by the King; as

in the caſe of the college of phyſicians before mentioned,

which was erected by charter in the tenth year of Henry

the 8th, and afterwards confirmed in parliament by an act

of the 14th and 15th of the fame King (e ) ; or they per

mit theKing to erect a corporation infuturo, with fuch and

fuch powers, as is the cafe of the bank of England (ƒ),

(a) Id. 725. (b) 10 Co. 17 b.

(c) Vid. Cro. Car. 73, 87, 88. Jenk. 97, 117.

(d) i Bl. Com. 473.

114, Dr. Bonham's cafe.

(e) 14 and 15 H. 8, c . 5. Vid. 8 Co.

(ƒ) 5 and 6 W. and M. c. 20.

and
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and the fociety of the Britiſh fiſhery (a ) ; ſo that the im

mediate creative act is uſually performed by the King alone,

in virtue of his royal prerogative .

In order to erect a corporation, words of fufficient im

port muſt be uſed ; but there is no preſcribed form, nor

appropriate words, peculiarly requifite for that purpoſe :

the words, "to incorporate, to found, to erect" are in

deed moft commonly uſed, but neither thefe nor any de

rivatives from them are indifpenfibly neceffary ; other

words, or other forms, which fhew an intention to erect

a body politic, in the cafe of a corporation by char

ter, or the exiſtence of a body politic in pleading one by

prefcription, are fufficient (b). Thus in the cafe of Ram

fay's chauntry before mentioned (c), it was objected that

in the licence to grant the rent, there were no fuch words

as thefe, "to found, erect, or eſtabliſh," which, it was

contended, were the neceffary words of incorporation ; but

it was determined, that the mere licence to grant the rent

in fucceffion was fufficient to confer a corporate capa

city on the chaplain and his fucceffors (d).

IN former times a gift of land from the King to the bur

geffes, citizens, or commonalty of fuch a place, was con

ceived to be fufficient to incorporate them under fuch col

lective name (e) . So, if the King granted to the men of

Dale that they might elect a mayor every year, and that

they ſhould plead and be impleaded by the name of Mayor

and Commonalty ; this feems to have been fufficient to in

corporate them (f) . And there are many inftances of

(a) 23 G. 2, c. 4.

(c) Vid. ante, page 52.

(e) 7 Ed. 4. 14 Bro. Corpor. 54.

(ƒ) 21 Ed . 4, 56. Bro. Corpor. 65 ; but 21 Ed. 4, 57 b . feems

contra : it is faid, " fuch a grant to the men of Dale is good, and yet

they are not incorporated by that name," which feems odd.

grant
s

(b) 10 Co. 28 a. 29 b.

(d) 10 Co. 27. a et feq. 1 Rol . 513 .
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cc
grants by charter to the inhabitants of a town, that their

town ſhall be a free borough," and that they fhall enjoy

various privileges and exemptions, without any direct

clauſe of incorporation ; and yet by virtue of ſuch charter,

fuch towns have been uniformly confidered as incorpo

rated (a). Nor is it neceffary that the charter ſhould ex

prefsly confer thofe powers, without which a collective

body of men cannot be a corporation, fuch as the power

of fuing and being fued, and to take and grant property,

though fuch powers are in general expreſsly given (b ) . A

grant of incorporation to the citizens or burgeffes of fuch

a city or borough, eſpecially an old grant, is good, with

out the words "their fucceffors ." (c)

THE moft ancient fecular corporations eftabliſhed di

rectly by the King's charter, feem to have been gilds, or

incorporated companies of merchants, traders, and arti

fans ; and it is not improbable, that the practice of expressly

incorporating whole towns by charter was introduced in

imitation of theſe companies ; for, amongſt other fran

chifes conferred on the inhabitants of towns, by ancient

charters, this was frequently one, that they ſhould have

gildam mercatoriam, or a merchant gild (d), which was

eftabliſhing them into a corporate body, gilda, according

to Sir Edward Coke, fignifying an incorporate brother

hood or company, for which reaſon the place of their

meeting was called the gild-hall. " And I have feen," fays

that author, a charter made by King H. 1 , to the wea

vers of London, by which he grants to them that they

fhall have gildam mercatoriam, and a confirmation of it

made by Henry 2, by which charters, adds he, they

cc

(a) Vid. Firm. Burg. c. 11 , and Madox Hift . of Exch . 402 , the

charter of Dunwich. (b) Vid. 10 Co. 29 b.

(c) Brownl, and Gould's 2d pt. 292. (d) Vid. Firm. Burg. 27.

were

1
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were incorporated (a) . Butthe grant of a gilda mercatoria

does not ſeem to have inveſted the grantees with the local

government of the place, for a gilda mercatoria eſtabliſhed

in a town may be diftinct from the general corporation of

the town, as is evident from the following cafe.

THE mayor of Winchefter brought an action on the

cafe againſt one Wilks, in which he declared that " whereas,

from time immemorial, Wincheſter was an ancient city,

and in the fame city there was and had been, from time

immemorial, a cuſtom that it ſhould not be lawful for any

perfon, except the freemen of the merchant gild of that

city, to uſe or exerciſe publicly within the fame city any

mystery, art, or manual occupation, in the fame city,

during all the time aforefaid, uſed -yet the de

fendant, not being free of the gild— -had uſed and

exerciſed a trade within the cuftom, to the damage of

the plaintiff. "-On not guilty pleaded, and a verdict for

the plaintiff, the court was moved in arreſt of judgment,

and the judges obſerved, that, where in ancient times the

King granted to the inhabitants of a ville or borough to

have gildam mercatori
am, they were by that incorporat

ed ;

but what it fignified in this declaration nobody knew ;

the plaintiff did not fhew what it was, but only fhewed

that it was not lawful for any perſon to exerciſe a trade,

who was not free of the gilda mercatori
a ; the corporatio

n
,

therefore, would wiſh to maintain an action for a breach

of their franchiſe, without fhewing that they had any; for

the franchiſe was laid in the gilda mercatoria, and the court

could not prefume that the gilda mercatoria, and the cor

poration of the city were the fame, though they mightbe

ſo (b).

(a) 10 Co. 30. a. b. 1 Rol . 513 .

(b) 1 Salk 203. 2 Ld. Raym. 1129, 1134, cafe of the mayor of

Winton v. Wilks.

THAT

Me
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THATthe gilda mercatoria in England, was fomething

diftinct from the corporate body veſted with the local go

vernment of the place, receives confirmation from the ac

tual ſtate of the royal boroughs in Scotland.-In moſt of

thefe, there are feveral incorporated companies of trades,

and a gildry, which is alfo an incorporated company, but

diftinct from the others ; and the magiftracy of the town is

compoſed of members partly taken from the gildry and

partly from the trades.

THE objects of charters, as they refpect corporations,

arevarious ; fome, properly called charters of incorporation,

give them their original conſtitution : fome, without in

terfering with their conftitution, confer on them particu

lar privileges, of which kind the city of London can ſhew

many examples ; others totally alter, or in a great meaſure

newmodel the conftitution, or make particular alterations

in it ; and, fometimes, the effect of a charter is little more

than to confirm the conftitution or the ancient privileges.

As the intention of a grant of incorporation is to confer

fome benefit on the grantees, which, however, may be

counterbalanced by fome conditions with which it is ac

companied, it has become an eſtabliſhed rule, that the

grant muſt be accepted by the voluntary confent of a ma

jority of thoſe whom it is intended to incorporate ; other

wife the grant will be void ( a) . And it must be accepted

as it is offered ; they are not at liberty to act under part of

its provifions and reject the reft : but if a new charter be

given to a corporation already in being, and acting either.

under a former charter or prefcriptive ufage, fuch corpo

ration already exiſting is not obliged to accept the new

charter in the whole, and to receive either all or no part

(a) 1 Rol . Rep. 226. Brownl . and Gouldf. 2 pt. 100 .

F of
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of it: It may act partly under that and partly under its

old charter or preſcription (a).

Ona conteft for the office of high ſteward ofthe univer

fity of Cambridge, between the Earls of Sandwich and

Hardwicke, the latter, who conceived himſelf to have been

legally elected, applied to the court of King's Bench for a

writ of mandamus, to have the effect of his election . On

the rule to fhew cauſe, it was urged ( b ) in oppofition to the

application for the writ, that Queen Elizabeth, in the 12th

year of her reign, had granted to the univerſity a new body

offtatutes, under which they were then governed, and in

which no particular mode was preſcribed for the election

to the office of high ſteward ; but which directed that all

officers, not therein particularly mentioned, fhould be

choſen in the fame manner in which the vice-chancellor

was to be choſen ; but that the election in queftion was not

had as the election of a vice-chancellor ; that the univer

fity had accepted thefe ftatutes, and were therefore bound by

them, and that confequently the election was void.-In

fupport of the application for the writ, it was contended,

that the election was according to a ufage which had pre

vailed above 240 years ; that this new charter did not affect

the old preſcriptive rights, and that the ufage fhewed only

a partial acceptance of the ftatutes of Queen Elizabeth.

It was held by the court (c) , that the Crown could not

take away from the univerſity any rights that had formerly

fubfifted in them under old charters or prefcriptive uſage ;

that the validity of theſe new charters muſt depend on the

acceptance of the univerfity ; that when the Crown gave.

theſe ſtatutes, the univerſity of Cambridge was of ancient

eſtabliſhment, and had many preſcriptive rights, as well

(b) 3 Bur. 1650.(a) 3 Bur. 1647, 1656, 1661 .

(c) Id. 1656, 1661.

as
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as former charters of very old date, and there was no in

tention to alter or overturn their ancient couſtitution ;

that theſe ſtatutes undoubtedly meant to leave the ancient

conſtitution of the univerſity in a great meaſure as it was,

without repealing or abrogating their old eftabliſhed cuf

toms, rights, and privileges ; and that the univerſity could

not mean to accept them on any other terms ; that the

ftatutes of Queen Elizabeth, therefore, could neverbe fet

up to invalidate eſtabliſhments which had fubfifted long

before ſhe was born ; that the office of high fteward came

under this deſcription, and that it was not intended, by

theſe ftatutes, to alter the mode of election to it, unleſs

the univerſity choſe to do ſo ; that it was the concurrence

and acceptance of the univerſity that gave force to the char

ter of the Crown ; that they might accept the body of

ftatutesfeparately and diftinctly, and were not bound to ac

cept all or leave all ; and that in the preſent caſe it appeared

there was in fact a partial acceptance.

BUT though the King cannot take away liberties before

grantedby him or his predeceffors, yet if a corporation ac

cept a charter which abridges or alters any of their liberties,

this is good; and when a corporation takes a new charter

concerning their liberties, they may make ufe of it as a

grant, or as a confirmation.

HENRY the fourth, by charter, granted, among other

things, to the corporation of the city of Norwich, that

they might chooſe two ſheriffs ; Charles the fecond con

firmed this charter, and granted befides, that, in the elec

tion of fheriffs, this form fhould be obſerved ; that the

mayor, fheriffs, and aldermen, between the 24th of June

and the firſt of September, fhould chooſe one fit perſon to

execute the office of ſheriff for the year enſuing, and that

the commonalty fhould chooſe another : the corporation

F 2
having
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having acted under this charter for a confiderable time,

that circumftance was held to be evidence of acceptance,

and the alteration in the mode of election valid ( a) .

(a) 4 Mod, 269. 1 Salk . 167. 1 Ld . Raym . 29, 32 ; cafe of the

King v. Larwood .

CHAP.
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CHAP. II .

OF CORPORATIONS CONSIDERED IN THEIR RELATION

TO THE PUBLIC.

WHENa corporation is duly created, many powers, ca

pacities, and incapacities, are tacitly annexed to it with

out any exprefs provifion (a) ; and of thefe, five are faid

to be neceffarily and infeparably incident to every corpo

ration. 1. To have perpetual fucceffion, and therefore

all aggregate corporations have a power neceffarily implied

of electing members in the room of ſuch as are removed

by death or otherwife (b) . 2. To fue and be fued, im

plead and be impleaded, grant and receive by its corpo

rate name, and do all other acts as natural perfons may,

3. To purchaſe lands, and hold them for the benefit of

themſelves and their fucceffors. 4. To have a common

feal, and 5. To make bye-laws, or private ftatutes for the

better government of the corporation.-The two laft,

however, it is admitted, are very unneceſſary to a corpo

ration fole, though they may be practifed (c) ; and the laſt

is not fo infeparably incident to a corporation aggregate,

that it cannot fubfift without it ; for there are ſome aggre

gate corporations to which rules and ordinances may be

preſcribed, and which they are bound to obey (d), as will

be more fully fhewn in another place : neither are theſe all

the incidents, which without any expreſs provifion are ne

ceffarily annexed by legal implication to an aggregate cor

(a) 10 Co. 30 b.

(c) Vid. 1 Bl. Com. 475, 6.I

•

(b) 1 Rol. Abr. 514.

F 3

(d) Vid. eund. 477.

poration ;
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poration ; and, it is material to obferve, that though many

things be incident to a corporation, yet to form the com

plete idea of a corporation aggregate, it is fufficient to

fuppofe it veſted with the three following capacities. 1.

To have perpetual fucceffion under aspecial denomination,

and under an artificialform. 2. To take and grant pro

perty, to contract obligations, and to fue and be fued by

its corporate name, in the fame manner as an individual .

3. To receive grants of privileges and immunities, and

to enjoy them in common (a) . Theſe alone are ſufficient

to the effence of a corporation ; neither the actual poffef

fion of property, nor the actual enjoyment of franchiſes,

is neceffary (b).

THERE are two general points of view in which cor

porations may be confidered. I. In their relation to the

public ; and 2. In reſpect to their internal conſtitution .

CONSIDERING them in their relation to the public, theſe

will be the objects of our enquiry ; 1. Their feveral capa

cities and incapacities . 2. The mode preſcribed by the

law, in which they muſt act, and which muſt be obſerved

by others in acting against them. 3. By what acts they

are bound ; and 4. To what burthens they are ſubject,

SECTION I.

Of their feveral Powers, Capacities, and Incapacities.

A CORPORATION being merely a political inftitution,

it can have no other capacities than fuch as are neceffary

(a) Vid. the definition and deſcription of a corporation, page 12 .

(b) Per Holt, Skin. 311. 10 Co. 31. a. 3 Co. 75. b, caſe of thẹ

Dean and Chapter of Norwich.

6 to
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to carry into effect the purpoſes for which it was efta

blifhed ; it cannot therefore be confidered as a moral agent

fubject to moral obligation, nor as a ſingle perſon ſubject to

perfonal fuffering, or capable of perſonal action ; and on

this principle we may account, in a fatisfactory manner,

for many of the incapacities attributed to a corporation

aggregate, without having recourfe to the quaint obferva

tions frequent in the old books, " that it exiſts merely in

idea, and that it has neither foul nor body" (a).

On this principle a corporation aggregate cannot be

guilty of a crime, as of treafon or felony ( b) ; and confe

quently cannot be fubject to the puniſhment of a crimi

nal : nor can it take an oath, which is one reaſon why it

could not do fealty (c) , and why it cannot be executor or

adminiftrator (d) ; and for the fame reafon it cannot wage its

law(e) ; neither can it be ſubject to ecclefiaftical cenfures,

and confequently cannot be excommunicated, nor fum

moned into the ecclefiaftical courts (f) ; neither can it do

or receive a perfonal injury, and therefore can neither fue

nor be ſued in an action of treſpaſs for battery or falſe im

priſonment (g). It is incapable of a perſonal appearance,

and therefore could not have done homage, becauſe that

could not be done by attorney (b) ; which is another rea

fon why it could not do fealty ; but it might have pur

chafed land held by homage and fealty, and then it would

(a) Vid. 10 Co. 32. b. Manwood, C. Baron, is faid by Lord

Coke to have faid of corporations, that they had no foul, which he

proved by this curious fyllogifm , " None can create fouls but God ;

but a corporation is created by the King : therefore a corporation can

have no foul." 2 Bulftr. 233.
(b) 10 Co. 32. b.

(c) Pl. Com. 213 , 245. 10 Co. 32. b,

(d) Com. Dig. Adminiftration, B. 2.

(e) 9 Co. 32. a. (f) 10 Co. 32. a.

(g) Br. Corpor. 63. (b) Co. Lit. 66. b.

F
4 have
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have been confidered as holding them by that tenure (a) .

For the fame reaſon it cannot levy a fine (b) ; neither can

it be apprehended or arreſted, and therefore cannot be

outlawed (c) , for outlawry always fuppofes a precedent

right of arreſt .

A CORPORATION aggregate cannot hold lands in join

tenancy with a natural perfon, becauſe, as the corpora

tion never dies, the natural perſon cannot have the advan

tage of the incident of ſurvivorſhip ; butſuch corporation

may hold lands in common with a natural perſon, becauſe

furvivorſhip is not incident to lands fo holden (d) .

NEITHER can a corporation aggregate, by the ſtrict

rules of the common law, be feiſed of lands to the uſe of

another ; for this is foreign to the purpoſe of its inftitu

tion ; the perfons, who compofe the corporation, might,

in their natural capacities, have been ſeiſed to the uſe of

another ; it would therefore be nugatory to allow them

to do that in their corporate capacity, which they had

powerto do in their natural, as the fole purpoſe of incor

porating them, was to confer powers upon them which

they could not otherwiſe have ( e ) ; another reafon given

for this incapacity is, that the corporation aggregate could

not be compelled by fubpoena to execute the poffeffion to

the uſe, becauſe if it difobeyed, it could not be compelled

by impriſonment (ƒ) .

Frustees of

a Charity.

Corporalras NOTWITHSTANDING this rule, however, it is certain

that many corporations are made truſtees for charitable

purpoſes, and are compelled to perform their trufts ; which

may, perhaps, however, be reconciled to the rule in this

(a) 33 H. 8, Br. Fealty. 15 . (b) Com. Dig. tit . Fine . B.

(c) 10 Co. 32. a. cites 39 Ed . 3. 13. a. Br. Utlagary 72. Corpor. 11 .

(d) Pl. Com. 239. (e) Gilb. Ufes and Truſts 5, 170.

(ƒ) Id . ibid and Jenk . 195. Pl . Com. 102, 538.

way ;
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way; the truft is not veſted in the corporation, as a cor

poration ; but the natural perfons of whom it is compofed

are created truſtees, and their deſcription as conſtituent

parts of a corporation, operates only as a more certain

defignation of their perfons : this explanation appears the

more reaſonable from what is faid of a fole corporation, on

the fame fubject ; " that a man who is a corporation fole

cannot be feiſed to an uſe in his corporate capacity, nor

by his corporate name alone without his natural name,

and then the addition of his corporate name muſt be con

fidered only as a fuller deſcription of his perfon" (a) .

NEITHER can the King be feiſed to an uſe : he cannot

in his corporate capacity for the reafon before mentioned;

hecannot in his natural capacity for two reaſons. 1. Be

caufe, of all the lands of which he is feifed, he is feifedjure

corona, as will appear more fully hereafter (b) ; and, 2 .

Becauſe there is no way of compelling him to execute the

ufe; for the chancery has only a delegated power from the

King over the confciences of his fubjects ; and the King,

who is the univerfal judge of property, ought to be per

fectly indifferent, and not take upon himſelf the defence

of any perfon's eftate as a truſtee (c).

MANY of the incapacities before enumerated as belong

ingto aggregate, apply equally to fole corporations ; thus,

when a ſingle perſon who is a fole corporation commits

treafon or felony, he does it not in his corporate, but in his

natural capacity ; and in his natural capacity alone is he

fubject to puniſhment : and if all the members of an ag

gregate corporation, under pretence of holding a corpo

rate affembly, were to be guilty of any crime of which a

collective body of men may be phyfically capable, the

(a) Gilb. Ufes and Trufts. ubi fupra. et vid . 2 Leon . 122 .

(b) Vid. page 75 . (c) Gilb. Ufes and Trufts. ubi fupra.

members
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members would, as individuals, be equally ſubject to

puniſhment, as the perſon who is a fole corporation.-The

fame obfervation will apply to other incapacities.

Bythe general rule of the common law, a body corpo

rate is capable of taking any grant ofproperty, privileges,

and franchiſes, in the fame manner as private perſons (a) ;

but with reſpect to the capacity of taking land, there is

this difference between a corporation aggregate, and a

corporation fole, that the former has only a corporate capa

city, and therefore as a collective number of perſons, the

members of it cannot take lands by their corporate name,

to them and their heirs, but only to them and their fuccef

fors ; fole corporations have two capacities, their natural

and corporate, and may therefore take either to them and

their heirs, or to them and their fucceffors . But the law

on this ſubject, reſpecting the King, differs from that

reſpecting any other fole corporation ; for though, like the

others, he has both a natural and politic capacity, yet in

general the politic capacity prevails, and land given to the

King and his heirs, paſſes in the fame manner as land given

to him and his fucceffors ; for, as applied to the King, the

word "heirs" includes fucceffors, and, in early times, the

word "fucceffors" was not added in the King's grants ;

and therefore land given to the King and his heirs, deſcends

to the fame perſon who fhall afterwards be in poffeffion of

the regal dignity, though by the courſe of law, in the cafe

of common perfons, it would have veſted in others : thus,

if a man be King by deſcent on the part of his mother,

and purchaſe lands to him and his heirs, and die without

iſſue, the heir on the part of his mother, who has the dig

nity royal, and is conſequently the fucceffor, fhall have the

land, although in the caſe of a common perſon, it would

(a) Litt. Rep. 49, 112, 114.

have
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have defcended to the heir onthe part of his father. So, if

land be given to the King and his heirs, and he die without

iffue, leaving a fifter of the whole blood, and a brother of

the half blood, the latter fhall have the land as fucceffor,

though in the caſe of a common perſon, it would have been

inheritedbythe fifter.-Ifthe King die leaving no fon, but

two daughters, the lands he had to him and his heirs, fhall

go to the eldest, though in the caſe of a common perfon,

they would have gone to both. If the King purchaſe

gavelkind lands, they defcend to the eldeſt fon alone,

though in the caſe of a common perſon they would have

been equally divifible among all the fons : Butif land in

gavelkind defcend from a fubject to the King and his

brother, the King fhall only have the moiety ; yet, if the

King die, leaving two fons, his moiety fhall not deſcend to

both equally, but to the eldeſt ſon alone. The poffeffion of

the Crown, however, of lands originally gavelkind, and a

contrary courſe of defcent while they continue inthecrown,

only fufpends the cuſtom and does not deſtroy it ; but on a

feparation by grant of the lands to a ſubject, it immedi

ately revives, and the lands are again partible among the

males (a).

IT feems, if the King be removed, and another family

fucceed to the crown, that lands given to the former King

and his heirs, would, in like manner, go to the fucceffor :

and if a perfon purchaſe lands to him and his heirs, and

afterwards become King, the law is ftill the fame with re

ſpect to theſe lands, or indeed any lands he poffeffed by

deſcent or purchaſe, unleſs fpecial provifion be made by

act of parliament, as was done in the cafe of the Duchy

of Lancaſter in the time ofHenry the fourth (b).

(a) Vid. Robinſon on Gavelkind, 68. (b) Vid. Pl. Com. 212.

YET
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YET land may be intailed on the King, as well as on a

fubject, and then it fhall go in deſcent to the particular

heirs, and not to the fucceffor who happens not to be the

particular heir ; and if the King be removed from the

crown, the intailed land fhall not go to the fucceffor, but

continue in the heir pointed out by the entail ; and the

reafon is, that the King's natural capacity, though over

fhadowed by the pre-eminence of his political, yet ſtill ſub

fifts diftinct from it ; and he who gives to the King, may

give to him in the one capacity or in the other, and a gift

in tail points out in what capacity the King fhall take it,

the limitation being to him and the heirs of his body ( a) .

WHAT makes this difference between the mode of

defcent of lands to the King and any otherfole corporation

the more remarkable, is, that lands given to the latter, and

his fucceffors, are intended for the fupport ofhis corporate

dignity ; but lands given to the King, though defcending

according to his corporate capacity, are not confidered as

intended for the fupport of his kingly dignity, but are as

much at his private diſpoſal as the private property ofany

individual is at the difpofal of its owner.

THE capacity of aggregate corporations to take pro

perty for the benefit of themſelves and fucceffors , extends

equally to perfonal and to real property : but it is a gene

ral rule that no chattel ſhall go in fucceffion in the caſe of a

corporation ſole (b ) : and therefore if a leaſe for years be

granted to a biſhop, dean, parfon, vicar, &c. and to his

fucceffors, it ſhall go to the executor and not to the fuc

ceffor ; fo, if a man be bound in á recognizance or obliga

(a) Vid. Co. Lit. 15, 16. Plow. 212-252 , where the whole fubject

isfullydifcuffed ; and Dyer 209 , pl . 22. 7 Mod . 78.

(b) Co. Lit. 46 b. 4 Co. 65. 1 Rol . 515. Dyer 48 , pl . 15. Cro.

E 464.

T

..

tion,
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tion, to any fuch fole corporation, the executor and notthe

fucceffor fhall have it; for though they have a natural and

a corporate capacity, yet the latter is confined to real pro

perty : But Lord Coke makes a diftinction between the

cafe of a fole corporation, who is a body politic by prefcrip

tion, and one who is a body politic by custom, and cites the

cafe of the chamberlain of London as an example of the

latter, who may take a recognizance to himſelfand his fuc

ceffors in truft for the orphans : But the reafon does not

ſeem to depend fo much on the corporation being by pre

ſcription or by cuſtom, as on his being a truſtee or not, and

taking for his own benefit, or for the benefit of another.

The reaſon given by Blackſtone ( a ) for this incapacity of

a fole corporation, is, that fuch moveable property is liable

to be loft or embezzled, and would raiſe a multitude of dif

putes between the fucceffor and executor ; which the law

is careful to avoid. Perhaps the reaſon might be more cor

rectly ſtated thus, that the law has appointed a revenue in

fee to be the only fource from which fole corporations are

to fupport their official or corporate character, and that

therefore their fucceffors have no intereſt in any chattel

given to the predeceffor ; for certainly a leaſe for years

given to a corporation fole, and his fucceffors, is as little

likely to create a miſunderſtanding between the executor

and the fucceffor as a gift in fee.

If a maſter of an hoſpital, or any fimilar corporation,

recover in a writ ofannuity, and die, the fucceffor ſhall have

the arrears and not his executors ; but it is otherwiſe inthe

caſe of a parfon, for there the executors are intitled and not

the fucceffor; and the reafon of the difference feems to be,

that the parfon is intitled to the annuity for his own benefit

as parfon, and therefore the arrears incurred in his life-time

(a) 1 Com . 477.

belong
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belong to his perfomal repreſentatives ; but the maſter of

the hoſpital is intitled to the annuity only as truſtee for the

benefit of his houſe (a) .

On the fame principle, if a rent due to dean and chap

terbe in arrear, and the dean die, the rent belongs to the

fucceeding dean and chapter ; if rent be due to the dean in

his fole corporate capacity, and he die, it fhall go to his

executors ; but rent on a leaſe granted by a fole corpora

tion, accruing after the death of the predeceffor, ſhall go

to the fucceffor, and he fhall have an action of covenant

on the leafe (b).

THE charter granted to the college of phyſicians, and

confirmed by act of parliament, impoſes on all offenders

in practifing phyfic in London, without admiffion by the

college, a penalty of 51. per month, one half to the King

and the other to the prefident and college : if the prefident

recover in debt againſt an offender and die, the fucceffor

and not the executor ſhall have a ſcire facias on this judg

ment, becauſe the fucceffor recovers as due to himſelf and

the college, and not as repreſenting his predeceffor (c) .

IT has been before obferved, that, by the rule ofthe

common law, a corporation has an equal capacity of tak

ing property with a private perſon (d), but their capacity

to take landed property, is fubject to fome restraints im

pofed by ftatute, of which it is neceffary now to give an

account.-Theſe reſtraints were at first introduced to pre

vent the effects of too great an accumulation of land by

religious houſes, and other ecclefiaftics ; and the ſtatutes

by which they were impofed, have been called ftatutes of

mortmain ; a name which, Sir Edward Coke, after enu

1

(a) 19 H. 6, 44. Br. Corpor. 26.

(b) Dyer, 48, in marg. Carter, 16.

(d) Vid. ante page.

1 Rol. 515.

(c) 1 Rol. 515.

merating
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merating what he calls the conceits of other writers, af

cribes to the effects produced by alienation to fuch bodies,

obferving that the lands were ſaid " to come to dead hands

as to the Lord's, for that by alienation in mortmain, they

loft wholly their efcheats and other incidents, and becauſe

a dead hand yieldeth no fervice" (a) . But Mr. Juftice

Blackſtone obferves, that this appellation aroſe moſt pro

bably from this circumftance, that theſe purchaſes being

made byecclefiaftical bodies, of which the members, being

profeffed, were reckoned dead perfons in law, land holden

by them might with great propriety be faid to be held

in mortua manu (b) .

ACCORDING to the ftrictneſs of the feudal fyftem, a

vaffal could not alienate his fief without the confent of his

lord ; but this confent was not more neceffary in the cafe

of an alienation to a religious houſe, than in that of am

alienation to a common perfon, and, when , this ftrictneſs

began to be relaxed in the latter cafe, it ſeems to have

been equally relaxed in the former : for Bracton tells us,

"that a gift might be made to religious men as well as to

others who were capable of a gift, unleſs the owner of the

land was reſtrained from alienating to them, by an exprefs

exception to his power of alienation, in the charter by

which he held the land ;" and he adds, "that no reaſon or

neceffity induced a prohibition with respect to them, ex

cept the form of the original gift" (c) . And Lord Coke

tells us that he has ſeen many charters with ſuch clauſes of

(a) Co. Lit. 2 b. (b) 1 Bl. Com. 479.

(c) Item fieri poterit donatio, tam viris religiofis quam aliis quibus

dari poterit-nifi modus donationis inducat contrarium ; fcilicet quod

licitum fit donatorio rem datam dare cui voluerit, exceptis viris religio

fis-et quod talibus perfonis dari non poterit ficut aliis, nulla ratio vel

neceffitas illud inducit nifi tantum modus donationis. Bract, f. 13 .

a. v . finem .

exception.

1
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exception (a) . But the frequent introduction of fuch

claufes into the charters of infeoffment, while it proves

the freedom of alienation to religious houſes, where no

fuch reſtraint was exprefsly impofed, proves at the fame

time, that many inconveniences were felt from the indul

gence of that freedom. Bythe lands being thus veſted in

tenants who could never be attainted or die, the lords loft

the feudal caſualties of wardſhip, eſcheat, relief, non- entry,

and the like, and the military fervice of the country de

cayed. The precaution of individuals was found unable

to meet the ingenuity of the clergy ; for whenever ſuch

clauſes of exception ftood in their way, it appears that, as

the forfeiture for fuch alienations accrued, in the first place,

to the immediate lord of the fee, the tenant who meant to

alienate, firſt conveyed his lands to the religious houſe,

and inſtantly took them back again to hold them as tenant

to it; andthen, under pretext of fome forfeiture, furren

der, or efcheat, the fociety entered into thoſe lands in right

of their newly acquired feigniory, as immediate lords of

the fee : and the inftantaneous feifin in the houſe by means

of the conveyance to it, was probably not confidered as a

forfeiture to the original lord ( b ) . This is rendered pro

bable from the terms in which the firft ftatute of mort

main is expreffed (c), by which it is provided "that no

one in future ſhould give his lands to a religious houfe, and

take them back again to be held of the fame houſe ; and, on

the other hand, it ſhould not be lawful for any religious

houſe to take the lands of any one, in order to give them

back to him to be held of that houfe ; and ifany one ſhould

be convicted offo giving his land to a religious houſe, the

gift ſhould be void, and the land fhould be forfeited to the

lord of the fee."

(a) 2 Inft. 75.

(c) 9 H. 3, c. 36.

(b) 2 Bl. Com. 269 .

Magna Charta.

NOTWITH
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NOTWITHSTANDING this general prohibition, it ſeems

to have been underſtood, that if the chief lord, of whom

the land was immediately holden, gave a licence for aliena

tion to a religious houfe, the forfeiture fhould not bein

curred ; for, in the recital of the next ftatute on the fub

ject (a), it is complained, that " notwithſtanding it had

been provided, that religious men fhould not enter into

the fees of any, without the licence and will of the chief

lord of whom fuch fees were immediately holden, yet ſuch

religious men had entered as well into their own fees, as

into the fees of other men, appropriating and buying them ,

and ſometimes receiving them of the gift of others, by

which the ſervices which were due for ſuch fees, and which

at the beginning were provided for the defence of the

realm , were wrongfully withdrawn, and the chief lords

loft their efcheats."

It appears from this, that theſe religious focieties, in

order to elude the firft ftatute, had made it a practice to

purchaſe land held of themſelves ; and the enacting clauſe

of the preſent, fhews, that one of their contrivances,

when they could not obtain the licence of the chief lord

for an alienation in fee, was to take leafes from the tenant

forlong terms of years ; a practice which was foon felt to

be productive of inconveniencies of the fame kind ; and,

as the expreſs words of the firft ftatute only prohibited

alienation to religious houfes,-bifhops, parfons, and other

fole corporations ecclefiaftical, conceived that the prohi

bition did not extend to them (b) .

To remedy theſe miſchiefs, it was ordained, that no per

fon, religious or other, whatever, ſhould prefume to buy

or fell, or receive from any one, under colour of gift or

leafe, or of any other title whatevet, or by any mean, art,

(a) 7 Ed. 1. ft. 2. (b) 2 Inft. 75.

G or
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or device, to appropriate to himſelf any lands or tenements,

by which they fhould come into mortmain, under pain of

forfeiture ; and to enforce the obfervance of this ordinance,

it was provided, that in cafe of fuch alienation, the King,

and other immediate chief lords of a fee fo alienated, fhould

be at liberty, within a year from the time of fuch aliena

tion, to enter and hold it in fee as an inheritance ; and if

the immediate chief lord did not enter within the year,

then the next mediate chief lord might enter within half a

year next following ; andfo every next mediate lord might

do, in cafe of defauit by the lord preceding ; and if all the

chief lords who were of full age, within the four feas, and

out of priſon , ſhould for one year be negligent or remifs

in that behalf, the King might, immediately after the year

compleat from the time of the purchaſe, gift, or other ap

propriation, take the lands into his own hands, and infeoff

others inthem, under certain fervices for the defence ofthe

realm, faving to the intermediate lords their wardſhips,

efcheats, and other incidents (a) .

THERE feems to befome inaccuracy in the latter part of

this ftatute, with respect to the time of the King's entry

into lands held of intermediate lords : where it is faid in

the first part, "that the King is to enter within a year,"

this evidently applies to the cafe where the lands alienated

were held immediately of himfelf : but it is faid, " that

where all the intermediate chief lords neglected to enter

within their reſpective times, the King might enter im

mediately after the year compleat." this can only apply

where there was but one lord between the King and the

tenant who alienated .

UNDER this ftatute it has been held, that if there were

lord, and an abbot tenant, and the lord releafed to the ab

(a) 7 Ed . I, ft . 2. 21 Ed. 3 , 18. b.

bot
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bot his feigniory, this was mortmain, and the lord para

mount ſhould have the feigniory by force ofthe ftatute ( a).

So, a grant of a rent to an abbot and his fucceffors was

mortmain under this ftatute ; for the words are not con

fined to lands, but prohibit the alienation of lands and

tenements (b).

So, if an abbot had been feifed in fee, in his own right,

of an advowfon, it would have been mortmain, if he had

appropriated it to him and his fucceffors.-The fame ob

ſervation applies to a fimilar appropriation by a biſhop (c) .

If an abbot, or a dean and chapter, had a rent in

fee iffuing out of lands, and the tenant of the lands had

granted by his deed, that they and their fucceffors fhould

diftrain for that rent in other lands ; this would alſo have

been conftrued to be within the ſtatute (d).

If the villain of anabbot or prior had purchaſed lands or

tenements in fee, the abbot or prior could not enter into

them without licence ; or if he did, he would have in

curred a forfeiture in mortmain (e).

NOTWITHSTANDING this ftatute, however, it has been

faid, that by the cuſtom of London a man might have de

viſed inmortmain, becauſe by fubfequent ftatutes their cuf

toms are confirmed (ƒ) .

It might have been fuppofed that the provifions of this

ftatute would have been fufficient to accomplish the pur

pofe for which it was intended ; but the refources of eccle

fiaftical ingenuity were not yet exhaufted .- They began

now, by collufion with the tenant of the land which was

intended to be appropriated to them in mortmain, to fet up

a title to it in a fictitious fuit, to which the tenant did not

(a) F. N. B. 223 I. cited 7 Co. (39) 38. a.

(b) F. N. B. 223. B.

(e) Id. 224. D.

(c) Id. 223. H.

(f) 2 Bulſtr. 187 .

G 2

a

(d) Id. 224. G.

appear,
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appear, on which judgment paffed againſt him by default ;

and the judges held that theſe religious and ecclefiaftical

perfons did not thus acquire the land by " title of gift or

alienation," and that recovery by ſuch a ſuit was not with

in the general words of the ftatute, " by any other mean,

art, or device ;" becauſe recoveries being proſecuted in

courſe of law, were, by law, prefumed to be juſt and

lawful (a).

THIS gave rise to the ftatute of the 13 Ed. 1. c . 32, by

which, after a recital, that ' religious ( b) men and other

ecclefiaftical perfons had impleaded men, and that the im

pleaded made default, by which they loft the tenements,

becauſe the juftices had hitherto been of opinion, that in

cafes where, by means of the ftatute, the demandant could

not obtain ſeifin of the land by title or gift, or other alien

ation, yet he ſhould by reaſon of the default, and ſo the

ftatute was eluded,' it was enacted, "that in fuch caſes,

after default made, it ſhould be inquired by the country,

whether the demandant had right in the thing demanded

or not ; if it was found that he had right, judgment ſhould

pafs for him, and he ſhould recover feifin ; and if he had

no right, the land ſhould accrue to the next lord of the

fee, if he demanded it within a year from the time of the

inqueft taken ; and if he did not demand it within the

year, it fhould accrue to the next lord above, if he de

manded it within half a year ; and that, in the fame man

ner, every lord fhould have the ſpace of half a year to de

mand it fucceffively, till it came to the King, to whom at

length, through default of other lords, the lands ſhould

(a) 2 Inft. 75. 429 .

66
(b) It appears by the tenor of all theſe ftatutes, that the term re

ligious" was uſed to denote the regular clergy, in oppoſition to the

fecular.

accrue..
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accrue. That the jurors of the inqueft might be chal

lenged, by each of the chief lords of the fees, and, on be

half of the King, by any one that chofe ; and that after

the judgment given, the land fhould remain clear in the

King's hands, until it were deraigned by the demandant,

orfome other chief lord, and the ſheriff ſhould be charged

to anſwer for it at the exchequer."

It was held, that all actions brought for any lands or

tenements, in which a freehold, inheritance, or long term

of years was to be recovered, a præcipe quod reddat, a

quare impedit, a writ of right of ward, ejectione firma,

quare ejecit infra terminum, warrantia chartæ, a covenant

tolevy a fine and execution by elegit, ftatute merchant, or

ftatute ftaple, were within this ftatute (a).

It was conftrued to extend to fome who were not parties

to the writ ; as to the vouchee and tenant by receipt, and

the like ; and to the cafe where the religious or ecclefiaf

tical perſon was tenant or defendant, as well as to the cafe

where he was demandant or plaintiff ; and not only tothe

caſe of judgment by default, but to judgment after verdict

on iſſue joined, judgment by confeffion, nil dicit, and on

demurrer.

THIS ftatute gave rife to a judicial writ, where judg

ment was obtained in any other cafe than after verdict, and

which, from one of the duties prefcribed to the jury who

were to be returned in conſequence of it, was called quale

jus (b). After reciting the recovery, and the ſuſpicion of

fraud, it commanded the ſheriff to return a jury to inquire

what right the religious perfon had in the tenements reco

vered, which of his predeceffors had been feifed of them as in

right of his church, and what was the annual value. The

(a) 2 Inſt. 429.

(b) Quale jus idem abbas habuit in prædicto meffuagio.

G 3 fheriff
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fheriff was, in the mean time, commanded to feize the

teneraents in queftion into the King's hands, and to an

fwer for the iffues at the exchequer ; and to give notice

to the chief lords, mediate and immediate, of the fee, that

they might attend, if they thought proper, at the inqueft

to be taken (a) .

WHERE iffue was joined, the jury were to inquire not

only of the fact put in iffue, but likewife of the collu

fion, and if they neglected to do the latter, a fpecial writ

wasto iffue exprefsly for that purpoſe (b) .

ABOUT the beginning of the 12th century two religious

orders were eſtabliſhed under the name of Knights Tem

plars and Knights Hofpitallers, and foon acquired large

poffeffions and revenues all over chriſtendom, but more eſ

pecially in England. They had the addrefs too, to obtain,

not only for themfelves, but alfo for their tenants and

farmers, many important privileges and immunities ;

among others, to be free from tenths and fifteenths to be

paid to the King, to be diſcharged of purveyance, not to

be fued for any ecclefiaftical cauſe before the ordinary, but

before the confervators oftheir own privileges .-The knights

being diſtinguiſhed by the fign of the croſs, it became a

practice with their tenants to erect croffes on their houſes

and lands, that their privileges might not be invaded . The

tenants of other lords, in order to participate with them

in theſe advantages, began to fet up croffes on their lands

and houſes, as if they had alfo been tenants of theſe

orders (c).

To remedy the evils arifing from this practice, it was

enacted (d), that the lands on which croffes fhould be fet

up with a view to defraud the King or other lords of their

(a) Vid. Regift . Judic. 16, 17. 2 Inst. 429.

(b) 2 Inft . 430. (c) Id. 431, 2. (d) 13 Ed. 1, c . 33 .

fervices,



OF CORPORATIONS. 87

fervices, fhould be forfeited in the fame manner as had

been provided for lands alienated in mortmain.

AT common law, when a tenant made a feoffment ge

nerally, without fpecifying the tenure by which the feoffee

was to hold the land, it was underftood, that he was to hold

it of the feoffor bythe fame fervices by which the latter

held it of his lord ( a ) .—When fuch alienations were firft

introduced, no confiderable degree of inconvenience was

felt by the lord, becaufe the original vaffal remained ftill

liable for the fervices, and diftrefs might be taken for them

on the whole of the land : but when the rear vaffal had

long poffeffed his feud, and held it of another, he began to

think he had a connection only with that other, and none

with the original lord . This perfuafion of the rear vaffals

gained ground, and the fuperior lords came inthe end to be

deprived of their fervices and emoluments.

To remedy this inconvenience, and to reconcile the

jarring intereſts of lords and vaffals, while the latter were

eager to affert their power of alienation, and the former

complained that they were ftripped of their ancient rights,

the ftatute of quia emptores (b ) was made, which enacted

in favour of the vaffals, that they might alienate the whole

or any part of their land as they pleafed ; and in favour of

the fuperior lords, that the lands fo alienated ſhould be held

of them and not of the alienors (c) .

BUT it was expressly provided, that this liberty fhould

not extend to alienation in mortmain (d) .

WHETHER the King's licence to alienate in mortmain,

was originally neceffary in any cafe, but where the tene

ments to be alienated were held immediately of himſelf,

(a) 2 Inft . 501. (b) 18 Ed. 1 , c. I.

(c) Vid. this fubject ably handled in Dalrymple's feudal tenures ,

84, 85, &c. (d) 18 Ed. 1. c. 3 ,

G4 does
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1

does not very clearly appear.—It is indeed prefumed, from

the intereft the King muſt have had as ultimate lord of

every fee, that his licence was neceffary in all cafes, even

fo early as fixty years before the Norman conqueft (a) .

And it is faid that the neceffity of it was acknowledged by

the conftitutions of Clarendon in reſpect of advowfons (b) :

but the paffage, from which this conclufion is drawn, ap

plies manifeftly only to the cafe of advowfons belonging

to the King's immediate tenant (c) .

If we may judge from the tenor of the former ftatutes ,

it is probable, that till the 9th of Henry the third, nei

ther the licence of the King nor of other fuperior lords

was neceffary for an alienation in mortmain, in any cafe

where it would not have been neceffary to alienate to a

common perfon, except where there was an expreſs clauſe

of reſtriction in the original charter of infeoffment. The

words of that ftatute feem to imply a general prohibition in

favour of the immediate lord of the fee ; but as every man

may difpenfe with a forfeiture intended for his own be

nefit (d) , it ſeems, that notwithſtanding this ſtatute, an

alienation in mortmain was lawful, if made with the

licence of the immediate lord, whether that lord was the

King or a fubject ; and the complaint of the preamble of

the next ftatute, does not extend to an alienation without

the licence ofany other : it complains indeed of a practice,

againſt which the firſt ſtatute had made no provifion, the

entry of religious men into fees holden of themſelves ;

from which it is manifeft, that the general intereſt ofthe

(a) Selden. Jan. Angl . 1. 2. f. 452 cited, Bl . Com. 269 .

(b) Id Ibid. (c) Ecclefiæ de feudo Domini Regis non poffintinper

petuum dari abfque affenfu et conceffione ipfius . Wilkins . 331 , 323 .

(d) Alienatio licet prohibeatur, confenfu tamen omnium , in quo

rum favorem prohibita eſt , poteft fieri, et quilibet poteft renunciare

juri pro fe introducto. Co. Lit. 99. a.

community
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community began to be confidered as equally endangered

by theſe appropriations, as the particular intereſts of the

lords. The enacting part of this ſecond ſtatute therefore,

not only prohibits abfolutely all the practices complained of,

but makes a provifion for the entry of the King in default

of all the other lords.-From this time, therefore, we may

fuppofe, that if an alienation in mortmain was permitted

at all, it muſt have been in confequence of a licence not

only from the immediate lord, but from all the mediate lords,

and from the King.-A regular form of proceeding began

now to be uſed in applying for this licence ; and at length

the ftatute of 27 Ed. 1. ft. 2, enacted, "that men of re

ligion who would purchaſe lands or tenements in mortmain,

fhould have writs out of chancery to enquire upon the

points accustomed in all things ; and that inquefts of lands

or tenements that were worth yearly more than twenty

fhillings by extent, fhould be returned into the exchequer,

and a fine made there ifthe inqueft paffed forthe purchaſer;

and that it ſhould afterwards be certified to the chancellor,

or his deputy, that he ſhould take reaſonable fine, and after

wards make delivery."

It is probable that, in confequence of this ftatute, the

licence of the King came to be confidered as of the prin

cipal importance, and that the intereſts of the mefne lords

began to be overlooked, which gave riſe to the ſtatute 34

Ed. 1. ft. 3 , by which it was enacted "that where there

were any mefne lords, nothing fhould be done in purſuanoe

of the former ftatute, unleſs the religious perfons could

fhew tothe King the affent of ſuch lords, under their pa

tents, fealed with their feals, and that nothing ſhould pafs

where the donor referved nothing to himself; or where in

quifitions were made without warrant, that is, without the

original writ being returned with the inqueft, and unleſs

the

1
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the original writ made mention of every thing required by

the new ordinance devifed by the King." This new ordi

nance was the ſtatute immediately preceding.

THE writ to which theſe ftatutes refer, from a clauſe in

it expreffing the object it had principally inview, was called

the writ of ad quod damnum : from the words of the fta

tutes, it is not improbable that it exiſted at common law,

and that they were intended to enforce a more ſtrict at

tention to all the objects of inquriy which it pointed out.

It was directed to the King's efcheator for the county in

which the lands or tenements lay, which were intended to

be alienated in mortmain ; and commanded him, bythe oath

of good and lawful men, diligently to enquire, whether it

would or would not be to the damage or prejudice of the

King or ofothers, that the King ſhould grant to the perfon

who had fued out the writ, the liberty of alienating to the

particular corporation, whether fole or aggregate, to which

the alienation was to be made, the particular lands or te

nements deſcribed in the writ ; and, if it ſhould appear to

be to the damage or prejudice of the King or of others,

then to what extent ; and of whom, by what tenure, and

by what ſervices the lands or tenements were holden ;

what was their real annual value ; and who were the meſne

lords between the King and the tenant who intended to

alienate ; what lands and tenements would remain to the

tenant after the intended alienation, where they were fitu

ated, of whom, by what tenure, and by what ſervices they

were held, and what was their real annual value ; and

if lands and tenements would remain to him, whether

theſe would be fufficient to enable him to perform all the

ſervices which were due, as well for the lands and tene

ments intended to be alienated, as for what ſhould remain

to him after the alienation ; and to ſupport all the burthens

which
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which he then bore or was accuſtomed to bear, as in fuit

of court, view of frankpledge, aids, taillages, watchings,

fines, redemptions, amercements, contributions, and all

other burthens whatever; and whether he could be put

upon affizes, juries, and other inquifitions, in the fame

manner as before the intended alienation.

It then commanded that the writ fhould be returned,

together with the inquifition certified, into the chancery,

under the feals of the efcheator, and of the jurors bywhom

the inquifition was found (a) .

THE courfe of proceeding appears to have been, that

the tenant who intended to alienate in mortmain, firſt ap

plied for leave from the King, to fue out the writ, and then

after the return of it by the efcheator, if the inquifition

was in favour of the alienation, he obtained letters patent

of licence from the King and from the intermediate lords :

but theſe could not vary from the fubftance of the particu

lars rehearſed in the writ (b) .

If one abbot wiſhed to give lands or tenements in mort

main to another abbot or prior, or to any other body cor

porate, though they were in mortmain before, yet he

could not do it without the King's licence, in confequence

of the writ of ad quod damnum : but the writ was not to

contain the clauſe which related to the ability of the

alienor to be put upon affizes, nor that which was to

guard againſt the country being injured by the aliena

tion (c).

IF a man deviſed lands or rents to his executors and

to their heirs, to difpofe according to his will, and after

wards made his will commanding them to give thefame in

(a) Vid. Reg. orig. 247, a. F. N. B. 222.

(b) F. N. B. 221. O. 224. C. D.

(c) F. N. B. 222. D.

6

Reg. orig. 247, b.

mortmain;
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mortmain; they could not execute the commandment of

the will without the King's licence, in confequence of an

inquifition returned on a writ of ad quod damnum (a) .

AND if a man wifhed to exchange lands, tenements, or

rents with an abbot, or other body corporate, he could

not do it without fuing forth this writ ; in which both the

lands which were to be given, and thoſe which were to be

takenin exchange, muſt have been particularly defcribed(b).

THOUнthe ftatute of 34 Ed. 1. ft. 3 , had provided for

the intereſts of the mefne lords, yet, by the gradual ope

ration of the ftatute of quia emptores, and other cauſes,

thefe had become of fo little importance, that the King's

licence to alienate in mortmain, began to be confidered in

the light of a peculiar prerogative ; which feems to be ad

mitted by a ftatute of Edward the third (c ) , by which it is

provided, that “ if prelates, clerks beneficed, or religious

people, who had purchaſed lands in mortmain, fhould be

impeached on that account before the juſtices, and ſhould

fhewthe King's charter of licence, and proceſs on it, by

an inqueft of ad quod damnum, or that it had been by the

King's grace, or by fine, they ſhould be freely left in

peace without being further impeached for the fame pur

chafe ; and if they could not fufficiently fhew, that they

had entered by due procefs after licence to them granted

in general or in fpecial, they fhould be admitted to make a

convenient fine for the fame, and that the inquiry ſhould

ceafe."

THE ftatute of quia emptores having exprefsly provided

that the free power of alienation thereby given, fhould not

enable any one to give his lands or tenements in mortmain,

it became a practice to infert, in all licences to makefuch

(b) Id . 223. E.(a) F. N. B. 224. F.

(c) 18 Ed. 3, kt. 3. c.3

alienation,
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alienation, a claufe of non obftante applying to that ftatute,

as well as to the ſtatute of mortmain ; though it is con

ceived, that fuch clauſes were not neceffary ( a) : but when

they had once been introduced, their operation was ſuch,

that, that which was at firft manifeftly only a remiffion of

a forfeiture by thoſe who were intitled to take advantage of

it, began to be confidered as a power to difpenfe with the

exifting law of the country ; and Fitzherbert (b) tells us,

that in his time (c), the common experience was, that thoſe

whowould purchaſe leave to alienate in mortmain, did not

fue out the writ of ad quod damnum ; but obtained the in

ſertion of a claufe at the end of the King's letters patent

of licence, which difpenfed with the neceffity of the writ,

and of all other ceremonies whatever : he adds, indeed,

that it feemed doubtful whether fuch patents were good or

not, if it were evidently proved that they were prejudi

cial to the interefts of the King or of others.

HOWEVER, the pretended power of fufpending ftatutes

by the royal authority, having, at the time of the revolu

tion, been declared illegal, and the intereft of mefne lords

having at length been reduced almoft to a ſhadow, it was

thought prudent to confirm, by act of parliament, the

King's power of granting licences in mortmain, in order,

onthe one hand, to prevent fuch licences from being con

founded with a difpenfation, and on the other, to remove

all doubts that might have been entertainèd of their

validity.

ACCORDINGLY, it is enacted by the 7 and 8 W. 3, c.

37, for the purpoſe of encouraging learning, and enabling

ſuch as ſhould be fo difpofed, the more eafily to endow

new colleges and ſchools, or to increaſe the revenues of

(b) F. N. B. 222. D.(a) Vid. Co. Lit. 99. a.

( ) Thetime of H. 8.

fuch
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fuch as were already endowed, that the King, his heirs and

fucceffors, might grant in ſuch caſes as they thought pro

per, to any perſon or perfons, bodies politic or corporate,

their heirs and fucceffors, licence to alienate in mortmain,

and alſo to purchaſe, acquire, take, and hold in mortmain,

in perpetuity or otherwife, any lands, tenements, rents ,

or hereditaments whatever, of whomsoever the fame fhould

be holden ; and that no forfeiture fhould be incurred by

reafon of fuch alienation or acquifition .

SINCE this ftatute, writs of ad quod damnum have not

been uſual on granting licences to alienate in mortmain (a).

BETWEEN the time of Edward the firſt and Richard the

fecond ,ithadbecome a common practice with religious per

fons, parſons, vicars, and other ſpiritual perfons, to enter,

by the affent of the tenants, into lands which adjoined to

their churches, to convert them into church yards, and to

confecrate them for burying places, by virtue of bulls

from the pope, without licence from the King or the chief

lords. To put a check to this practice, which it ſeems

had become a very ſerious evil, it was declared by the 15

Rich. 2, c . 5, that it was manifeftly within the ſtatute of

mortmain.

THE ecclefiaftics had alſo, in order further to elude the

former ftatutes, invented, or adopted from the Roman law,

a diſtinction between the poffeffion of land, and the uſe or

beneficial intereft, and had procured many to be infeoffed,

to the uſe of religious houfes or other ſpiritual perſons, of

houſes, lands, advowfons, and the like ; and the clerical

chancellors had affumed a power of compelling the feoffees

to perform the truft which had been repofed in them ; by

which means, the fame inconveniencies were foon felt by

the King and the lords, which would have refulted from a

(a) Notes to Hargrave and Butler's Co. Lit. 100. b.

P
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direct alienation in mortmain. To remedy this abuſe, it

was enacted by the fame ftatute, 15 R. 2, c. 5, that, within

a limited time, all thoſe who were then poffeffed by feoff

ment, or by any other means, of lands and tenements,

fees, advowſons, or poffeffions of any other kind whatever,

to the uſe of religious people, or other fpiritual perfons,

fhould either regularly convey them in mortmain, by the

licence of the King and of other lords , or that they ſhould,

within the fame time limited, fell them to fome other ufe,

under the penalty of their being forfeited to the King and

to the lords reſpectively, according to the proviſions of the

ftatute de religiofis (a ) . And, under the fame penalty, it

was further enacted, that from thenceforth no fuch purchaſe

ſhould be made, ſo that fuch religious houſes or otherfpiri

tual perfons fhould enjoy the profits.

ALL the ſtatutes of mortmain hitherto made, relate only

to ecclefiafticalcorporations ; which affords one ftrong pre

ſumption, if direct proof were wanting, that civil corpo

rations were of much later origin than the ecclefiaftical.

Theformer began now, however, to attract the public at

tention, and the fame inconveniencies to be felt from the

appropriation of land or tenements by them as by the

latter.

IT was therefore enacted by the fame ftatute, 15 R. 2,

c. 5, that it ſhould extend to lands, tenements, fees, ad

vowfons, and other poffeffions, purchaſed or to be pur

chafed tothe uſe of gilds or fraternities ; and, " becauſe

mayors, bailiffs, and commons of cities, boroughs, and

other towns which had perpetual commonalty, and others

who had perpetual offices, were as perpetual as people of

religion," it was enacted that theſe ſhould not purchaſe to

them , and to their commons, or office, under the penalty

(a) 7 Ed . 1,
ft. 2.

mentioned

1
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mentioned in the fame ftatute de religiofis ; and that others

fhould not take to their uſe, under the fame penalty.

AND to remedy fome inconveniencies which had been

felt by parishioners from the appropriation of benefices by

religious houſes, it was provided by the next chapter (b)

of the ſame ſtatute, that in every licence for the future, to

be made in chancery for the appropriation of any pariſh

church, it ſhould be expreſsly mentioned, that the diocefan

of the place fhould appoint, according to the value of the

church, a convenient fum of money to be paid and diſtri

buted yearly, of the fruits and profits of the fame church,

by thofe to whom the appropriation was made, and their

fucceffors, to the poor parishioners ; and that the vicar

ſhould be well and ſufficiently endowed.

THE next ſtatute we meet with, which ſeems to have

fome relation to the ftatutes of mortmain, is the 21 H. 8,

c. 6, f. 5, by which it is provided that parfons, vicars, cu

rates, pariſh prieſts, and other ſpiritual perſons, might take

and receive any fum of money, or other thing, which by

any perfon dying fhould happen to be difpofed, given, or

bequeathed to them, or any of them, or to the high altar

of the church.

BUT this is not properly an exemption fromthe penalty

ofthe ftatutes of mortmain, becauſe the property permitted

to be taken is perfonal, and cannot go in fucceffion in the

cafe of a fole corporation. It is rather a provifion againſt

the fuppofedconfequence, from the reſtraint impoſed in the

preceding part of the ftatute, on the claim of mortuaries

or corfe preſents.

By the preamble of the ftatute 23 H. 8, c . 10, it appears

that it had become a frequent practice to convey by feoff

ment, fine, recovery, and other affurances ; manors, lands,

(b) 15 R. 2, c . 6.

tenements,
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tenements, and hereditaments, in truft to the uſe of pariſh

churches, chapels, churchwardens, guilds, fraternities,

companies, or brotherhoods, erected from devotion, or by

common affent of the people without incorporation, or fer

the maintenance of perpetual obits, or for the continual

ſervice of a priest for ever, or for the long periods of fixty

or eighty years.

THE ftatute of Richard the fecond, it was fuppofed, ex

tended only to bodies formally incorporated, or confidered

as legitimate corporations ; but it being conceived that the

fame or fimilar inconveniencies refulted from conveyances

to the uſe of ſuch bodies, as from alienations in mortmain,

it was by the preſent ftatute enacted, that " all convey

ances to fuch and other fimilar ufes, fhould, for the future,

be utterly void ; and that the provifions of this ftatute

might not be eluded by any collateral affurance, it was fur

ther enacted, that if any one fhould bind his heirs or fuc

ceffors, or any other perfon or perfons, to fuffer fuch uſes

to endure and continue, under the penalty of lofing other

lands, tenements, or hereditaments, or any thing elſe ; or

fhould attempt or devife by any colour, craft, or means,

to make fuch ufes prevail, againſt the meaning of the act,

fuch penalty, craft, or colour, fhould be utterly void ; and

that the ſtatute ſhould always be expounded as beneficially

as poffible for the avoidance of fuch uses.

1

It was, however, provided, that any one feiſed of any

manors, lands, tenements, or hereditaments to his own

proper ufe, or having feoffees, recoverors, or conufees to

his ufe, might create any of the uſes above ſpecified , in

the fame manner as he might have done before the making

of the act, on condition that they ſhould not be made to

continue beyond the term of twenty years from the time

of their creation.

H IT
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IT was also provided that the ftatute fhould not affect

any good and lawful authority by ancient cuftom in cities

and towns corporate, to devife in mortmain lands, tene

ments, and hereditaments, within the fame cities and

towns corporate .

THE ftatutes of the 32d and 34th H. 8. (a) commonly

called the ftatutes of wills, give free liberty to every per

fon having a fole eftate in fee ſimple, of any manors, &c .

"to give, difpofe, will, or devife, to any perfon or per

fons, except to bodies politic and corporate, by his laſt will

and teftament in writing, or otherwife by any acts law

fully executed in his life-time, all his manors, &c. at his

own free will and pleaſure, any law, ftatute, cuſtom, or

other thing, theretofore had, made, or ufed, to the contrary

notwithſtanding."

BECAUSE bodies politic and corporate are alone excepted

in theſe ſtatutes, it has been argued, that bodies of men

not incorporated were tacitly included, and therefore the

prohibition in the ftatute of 23 H. 8. was virtually re

pealed by them ( b) . Whether this opinion was well or

ill founded, however, it is now become immaterial to

inquire, becauſe by a ſubſequent ftatute (c ) , all ſuperftitious

uſes are taken away ; and it has been exprefsly decided (d)

that the ftatute was meant to extend to theſe alone, and

not tofuch uſes as had for their object the advancement of

religion, the promotion of learning, or works of charity,

or any other beneficial public purpoſe ; fo that a man

might after that ftatute have given lands to any perſon and

his heirs for the finding of a preacher, maintenance of a

fchool, the relief and comfort of maimed foldiers, the fuf

(a) 32 H. 8, c . 1. and 34 H. 8. c . 5.

(b) 1 Co. 25. a . Porter's cafe.

(d) 1 Co. 25. b.

( c) 1 Ed. 6 , c . 14.

tenance
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tenance of the poor, reparation of churches, highways,

bridges, cauſeways, diſcharging the poor inhabitants of a

town of common charges ; for making a ſtock for poor

labourers in hufbandry, and poor apprentices, and for the

marriage of poor virgins, or for any other charitable uſes :

and this decifion is ftrengthened by the preamble of the

ftatutes 1 Ed. 6, c. 14. and 43 El . c . 4. which clearly re

cognize the legality of donations to fuch uſes .

I

THIS general liberty, however, had produced many of

the political inconveniencies againſt which it was the ob

ject of the ftatutes of mortmain to guard; particularly

from the improvident difpofition of property to a very

confiderable extent, made by many perfons on their death

beds to charitable ufes to take place after their deaths : in

the courſe of time, therefore, it became an object of policy

with the legislature to throw fome difficulties in the way

of fuch benefactions.

It was therefore enacted ( a ), that after the 24th day of

June, 1736, no manors, lands, tenements, rents, advow

fons, or other hereditaments, corporeal or incorporeal,

norany fum or fums of money, goods, chattels, ftocks in

the public funds, fecurities for money, or any other per

fonal eftate, to be laid out or difpofed of in the purchase of

any lands, tenements, or hereditaments, fhould be given,

granted, aliened, limited, releaſed, transferred, affigned,

or appointed, or any way conveyed or fettled to or upon

any perfon or perfons, bodies politic or corporate, or other

wife, for any eftate or intereft whatever, or any way

charged or incumbered by any perfon or perfons whatever,

in truft, or for the benefit of any charitable ufes ; unleſs

under theſe reſtrictions, That in all cafes, except that of

ftocks inthe public funds, fuch gift, conveyance, appoint

(a) 9 G. 2, c. 36.

H 2 ment,
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ment, orfettlement, fhould be made, by deed indented,

fealed and delivered in the preſence of two or more cre

dible witneffes, twelve calendar months at leaſt before the

death of the donor or grantor, including the days of the

execution and death, and that the deed ſhould be inrolled

in the Court of Chancery within fix months after the exe

cution and in the cafe of ftocks, that they fhould be

transferred in the public books, ufually kept for the trans

fer of ſtocks, fix calendar months at leaſt before the death

of the donor or grantor, including the days of the transfer

and death ; and that every ſuch gift ſhould be made to take

effect in poffeffion for the charitable uſe intended, immedi

ately from the making of it, and without any power ofre

vocation, reſervation , truft, condition, limitation, clauſe, or

agreement whatever, for the benefit ofthe donor or grantor,

or of any perfon or perfons claiming under him (a), and

that every gift, &c. made in any other manner or form

fhould be abfolutely void (b) .

FROM the manner in which this act is penned, it is ap

parent, that the reftrictions impofed by it were intended

to be confined to the cafe of a voluntary gift for charitable

uſes ; but in order to prevent all doubts on that ſubject, it

was expressly provided, that nothing relating to the fealing

and delivering of any deed or deeds twelve calendar months,

or to the transfer of any ſtock fix , calendar months before

the death of the grantor, fhould extend to any purchaſe of

any eftate or intereft in lands, tenements, or heredita

ments, or to the transfer of any ftock, to be made really

and bonafide for a full and valuable confideration actually

paid, at or before the making of fuch conveyance or trans

fer, without fraud or collufion (c) .

(a) S. 1. (b) S. 3. ( c) S. 2 .

IT
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IT is alfo manifeft that money, goods, chattels, ſtocks

in the public funds, fecurities for money, or any other

perfonal eftate, if not directed to be laid out in the purchaſe

of lands, tenements, or hereditaments, may, notwithſtanding

this ftatute, be given in truft, or for the benefit of any

charitable ufes, without the reftrictions therein mentioned.

Ir is equally clear, that real as well as perfonal property,

may be given either by deed or by will to any corporation,

as well as to private perfons, if not given in trust orfor

the benefit of charitable uſes, in the fame manner as they

might have been before this ftatute.

Ir is alſo provided by an expreſs clauſe (a ), that this act

fhould not extend to make void the difpofition of any lands,

tenements, or hereditaments, or of perfonal eftate, to be

laid out in the purchaſe of any lands, tenements, or here

ditaments, though not made according to the directions of

the act, to or in truft for either of the two univerfities, or

any, of the colleges within either of them, or the colleges

of Eton, Wincheſter, or Weſtminſter, for the betterfup

port and maintenance of the ſcholars only upon the foun

dation of the three latter ; but, that no college fhould, by

virtue of this exemption, be enabled to hold or enjoy

more advowſons than fhould be equal in number to the

moiety of the fellows or ftudents on its foundation, exclu

fively of the advowfons annexed to its headſhip (b) .

THOUGH bodies politic and corporate are exprefsly ex

cepted from the ſtatute of wills, and are therefore inca

pable of taking directly by will ; yet it has been held,

that they were not, by means of that exception, rendered

totally incapable of taking the benefit of a devife made in

their favour ; for that if a man devifed that his executors

fhould, bythe advice of learned counfel, convey his lands

(b) S. 5.(a) S. 4.

H 3 to



102 THE LAW

to any corporation fpiritual or temporal, this was not

against the ftatutes, becauſe it might be lawfully done

by licence to alienate in mortmain and writ of ad quod

damnum(a).

AFTER the diffolution of monaftries under Henry 8 (b),

though the policy of the next popifh fucceffor affected to

grant a fecurity to thoſe who had obtained grants of abbey

lands, yet, in order to regain fo much of them as the

zeal or timidity of their poffeffors might induce them to

part with, the ftatutes ofmortmain, as far as they related to

fpiritualcorporations, were fufpended for twenty years, and

free liberty was given ( c ) during that period, to thoſe who

were feifed in fee fimple in poffeffion, remainder, or rever

fion in their own right, of any manors, lands, tenements,

parfonages, tithes, portions, penfions, or other heredita

ments, not being copyhold, to convey them by feoff

ment, grant, or any other affurance, or to bequeath them,

by laſt will and teftament in writing, to any fpiritual body

politic or corporate then erected or founded, or thereafter

to be erected or founded, without any licence of mort

main or writ of ad quod damnum.

IT has alſo been thought neceffary at feveral fubfequent

periods, in particular cafes, to a certain extent to diſpenſe

with thefe reftraining ftatutes. Thus bythe ftatute of 39

El. c. 5, all corporations eftablifhed by virtue of that

at (d), are enabled to take, without licence in mortmain

or writ of ad quod damnum, manors, lands, tenements,

and hereditaments, being freehold, fo that the fame ſhould

not exceed the yearly value of 200l . above all charges and

reprifes, to any one fuch corporation.

(a) Porter's cafe, 1 Co. 25. a.

(b) Vid. 28 H. 8, c . 28. 31 H. 8, c . 13 .

c. 8. f. 51, 52. 2 Bl. Com. 273.

(c) 1 and 2 P. and M.I

(d) Vid . ante, page 57 et ſeq .

So,
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So, the corporations eftabliſhed by the 13 and 14 of

Charles the fecond, c . 12 , for the relief of the poor, are

enabled by the fame act, without licence of mortmain, to

purchaſe or receive any lands, tenements, or heredita

ments, not exceeding the yearly value of 3000l.

AND by the ftatute 17 Car. 2, c. 3 , made for uniting

churches in cities and towns corporate, it is provided (a)

that every owner or proprietor of any impropriation,

tithes, or portion of tithes, in any parish or chapelry

within England or Wales, may annex the fame, or any

part thereof, to the parfonage or vicarage of the pariſh

church or chapel where they lie, or fettle the fame in truft

for the benefit of the parfonage or vicarage, or ofthe

curates there fucceffively, where the parfonage is impro

priate and no vicar endowed, without any licence in

mortmain.

AND if the fettled maintenance of parfonages, vicarages,

churches, and chapels, united by virtue of the fame act,

or of any other parfonage or vicarage with cure, within

England or Wales, fhould not amount to the full fum of

100l. per annum, above all charges and repriſes ; then the

parfon, vicar, and incumbent, and his fucceffors, are

enabled (6), without licencein mortmain, to take, receive,

and purchaſe lands, tenements, rents, tithes, or other

hereditaments, to him and his fucceffors.

Ir may be obſerved, that none of the ſtatutes of mort

main limit the extent to which a corporation may purchaſe

lands ; but that the object of all of them is to prevent a

corporation from making any purchafe without previous

licence ; with the King's licence therefore, as the law at

preſent ſtands, corporations may, in general, purchaſe

(a) S. 7 . (b ) 5.8 . Vid . ft . 29 Car. 2 , c . 8, an act made

to give effect to the proviſions of the former ſtatute .

H 4
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1

lands to any extent they pleaſe : but when corporations

are erected by act of parliament, for fome particular pur

pofe, it is frequently thought prudent to prohibit them, by

an exprefs claufe, from purchafing lands beyond a certain

annual value : thus, each of the two companies (a) for

infuring fhips, erected by ſtatute 6 G. 1 , c. 18, have by

a particular claufe power to purchaſe lands, meffuages, or

tenements, not exceeding the value of 1000l. per annum.

So, the Eaft India company, by ft. 2 G. 2, c. 14. f. 149

are reftrained from enjoying or poffeffing, at any one

time, any meffuages, lands, rents, tenements, or heredi

taments, in Great Britain, exceeding in the whole the

yearly value of ten thouſand pounds. Many other ex

amples might be given ofthe fame kind ,

Ir is likewife to be obſerved, that the ſtatutes of mort

main make no mention of perfonal property, and there

fore the power of corporations aggregate, in general, to

take fuch property, remains unlimited : but many particu

lar corporations, eſtabliſhed by act of parliament for fome

particular purpoſe, are limited in this refpect as well as in

their power to purchaſe lands.

If a feoffment or grant be made by deed, to a mayor

and commonalty, or to a dean and chapter, or to any other

corporation aggregate of many perfons capable, they have

a fee fimple without the word "fucceffors," becauſe in

judgment of law they never die (b) .

Bur, according to Lord Coke, land given to a corpo

ration aggregate of one perſon capable, and many incapable,

as, to an abbot and convent, or prior and convent, with

out the word " fucceffors," would not have paffed in fee

(a) The governor and company of the Royal Exchange affurance ;

and governor and company of the London affurance.

(b) Co. Lit. 9. b.

fimple,
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fimple, but would have enured to them only during the

life of the abbot or prior ( a) ; but this opinion does not

feem to be ſupported by the authorities, nor by the reaſon

of the thing : not by the authorities ; for there are caſes in

the year books which juſtify the contrary conclufion : thus,

it is ſaid (b) , that an annuity granted to the abbot of Battle

and his convent, extends to his fucceffors, and their fuc

ceffors of the houſe, without the word " fucceffors" in the

grant.- So, if an abbot had made a leaſe with refervation

of rent, expreffed " rendering rent To Us," it would

have enured to his fucceffor (c ) , and Lord Hale, citing the

authority of the former cafe, fays, " Gift to abbot and

monks paffeth fee fimple" (d) -not by the reafon of the

thing; for an abbot, as an individual, was confidered as

dead in law, and could take only in his corporate capacity

as head of his houfe, and in truft for them; and therefore

a gift to him and his convent, muſt have been intended to

go in fucceffion (e).

BUT a gift to a corporation fole, as to a bifhop or par

fon, without the word " fucceffors," in general paffes

nothing but for life ; though a gift to the King, without

that word, is a gift in fee fimple, becauſe the King never

dies (f). And in ancient times a gift to afole corporation,

or to a corporation aggregate of one perfon capable and

many perfons iucapable, in frankalmoign, would have

paffed a fee without the word " fucceffors," becauſe the

word " frankalmoign" implied a gift in fee, of itſelf (g) .

WITH reſpect to the force of the word " fucceffors," a

diftinction is inade between the cafe where there is fuc

(a) Co. Lit. 94. b. (b) 11 H. 4, 84. b.

(d) Vid. Hargrave and Butler's notes to Co. Lit. 94. b.

(e) Vid. 9 H. 5, 9. a . Bro . Corpor. 20.

(g) Co. Lit. 9. b. 94. h.

(c) 20 H. 6, 8.

(f) Co. Lit. 9. b.

ceffion
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ceffion in one with feveral others, and that where there is

fucceffion in one perfon, in right of feveral others : thus

if a man be bound in an obligation to a dean and his fuc

ceffors, the word " fucceffors" has no effect, becaufe, as

a fole corporation, he cannot take a chattel in fucceffion ;

and it does not appear to be the intention of the parties

that it fhould go to the dean in conjunction with the chap

ter ; but it was otherwife of an obligation made to an

abbot or prior, and his fucceffors, without mentioningthe

convent; for this fhall enure to the fucceffors, becauſe

none of the other monks have capacity to take (a) .

It is a general rule, that where a corporation aggregate

has, by its conftitution, a head, à grant to that corpora

tion in the vacancy of the headſhip is void ; thus if a cor

poration confifts of mayor and commonalty, and a grant

be made to it while there is no mayor, or a grant be made

to a corporation of dean and chapter when there is no dean ;

in either cafe the grant is void : and the reafon is, that

without the head the corporation is incomplete, and the

only act it can do, during the vacancy, is to elect ano

ther (b) . Butthis rule is to be underſtood only of an imme

diate grant; for if during the vacation of the abbacy of

Dale, a leafe for life, or a gift in tail had been made, the

remainder to the abbot of Dale, and his fucceffors, this

remainder would have been good, if an abbot had been

chofen during the continuance of the particular eſtate .

So, if there be mayor and commonalty of D. and the

mayor die, a grant made to the mayor and commonalty

of D. is void ; but if a leafe for life be made, with re

mainder to the mayor and commonalty of D. the remain

(a) 20 Ed . 4, 2.

(b ) 13 Ed. 4, 8. 18 Ed . 4. 8. Bro. Corpor. 58 , 59.
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der will be good, if, during the continuance of the par

ticular eftate, a new mayor be elected ( a) .

KING Edward the third newly founded a priory, and

granted to the monks that they might chooſe a prior ; and

before the prior was chofen, W. made a leafe to A. for

life, with remainder to the prior and convent ; and to a

feire facias brought againſt A. he pleaded, that W. was

feifed in fee, and leafed to A. the remainder to the prior

and convent, and, becauſe there was not yet a prior, he

prayed aid of the King, in whom the right was till a prior

was chofen ; the aid was granted, and a procedendo came ;

then the defendant fhewed that after the aid granted a

prior was chofen, in whom the remainder then vefted, and

he prayed aid of the prior, but was refufed, becauſe he had

aid before, " which proves," fays Lord Coke, " that the

remainder in fuch cafe is good" (b) .

BUT a grant made in remainder to a corporation, when

nofuch corporation exifts, is void, though fuch a corpora

tion be erected, before the expiration of the particular

eftate (c) .

On the principle juft ftated, a devife of land, by the

maſter or preſident of a college to the houſe of which he

is the head, is void ; becauſe the deviſe muſt take effect at

the inftant of the death of the devifor, and at that moment

the corporation is incomplete (d) .

A GRANT may be made to a corporation by the ſame

charter by which it is erected (e) .

HAVING Confidered the capacity of corporations to take

property, we are natuarally led, in the next place, to treat

of the power they have to difpofe of it.

(a) 1 Inft. 264. a.

(d) Dalifon, 31.

(b) 10 Co. 31. b. (c) Vid. Hob. 33.

(e) 2 Ed . 6. Bro. Corpor. 89. 10 Co. 74 b.

ALL

{
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ALL civil corporations, fuch as the corporations of

mayor and commonalty, bailiffs and burgeffes of a town,

or the corporate companies of trades in cities and towns,

and all corporations eſtabliſhed by act of parliament for

theirproporkcome ſpecific purpoſe, unleſs expreſsly reſtrained by the

act which eftabliſhes them, or by fome fubfequent act,

have, and always have had an unlimited controul over their

reſpective properties, and may alienate in fee, or make

what eſtates they pleaſe for years, for life, or in tail, as

fully as any individual may do with refpect to his own

property (a).

1

AT COMMON LAW, the mafter, fellows, and fcholars of

a college ; the maſter or warden of an hoſpital ; an abbot

or prior and his convent, had the fame unlimited controul

over the property of their reſpective houſes ; and a dean

and chapter in their aggregate capacity ; a biſhop, a dean,

an arch-deacon, a prebendary or canon, a parfon or vicar,

each in his capacity as a fole corporation, might, with the

concurrence of fuch perfons as had an intereft in the dif

pofition of the reſpective poffeffions, have made any grant

whatever (b) .

THE biſhop, the dean and chapter, compoſed of pre

bendaries or canons, and all other perfons belonging to a

cathedral church, at first held their poffeffions together in

grofs ; but in order to avoid confufion and promote better

order, or for other reaſons, it was afterwards thought

proper to divide them ; and part was affigned to the biſhop

and his fucceffors, and other part to the dean and chapter

to hold bythemſelves refpectively: the poffeffions of the

dean and chapter, too, are for the moſt part divided, the

dean having one part alone in right of his deanery, and

Rightof.

alicivic

Corseradus

topsiente

(a) Vid. 1 Sid. 162.I

(b) Co. Lit. 44. a. 300, 301. 1 Bur. 221.-Vid . Madox Firma

Burgi , for examples c. 1. f. 4.

each
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each particular prebendary or canon a certain part in right

of his prebend or canonry. The refidue belongs to the

dean and chapter in their aggregate capacity (a) .

WHEN all the poffeffions of the cathedral church were

held in grofs, the biſhop affigned to each of the prebenda

ries or canons, a certain maintenance out of the common

ftock ; and for that reaſon, after the divifion of their pof

feffions, he was confidered as patron of all the prebends as

of common right. The King, however, is at this day pa

tron of moft of the great prebends (b).

To every grant by the dean and chapter, the affent of

the bishop was neceffary ; and to every grant by the biſhop,

the confent of the dean and chapter ; becauſe the fee was

not in the biſhop alone, of the poffeffions of the biſhopric,

but in the biſhop together with the dean and chapter ; and

the fee was not in the dean and chapter alone, of the pof

feffions of the dean and chapter, but in the dean and

chapter together with the biſhop.

SOME other fole corporations ecclefiaftic, fuch as pre

bendary, parſon, and vicar, have only a freehold in their

poffeffions, the fee being in abeyance ; and therefore not

only the confent of the biſhop as ordinary, but alſo the

conſent of the patron was neceſſary to render their grants

good againſt the fucceffor ; and the patron who gave his

confent muſt have been patron in fee ; for if he was only

tenant for life or in tail, his confent would not have bound

any fucceffor, who did not come to the benefice during his

life ; and, in the cafe of a parfon or vicar, where the bi

fhop was patron, the confent of the bifhop was not fuf

ficient without that of the dean and chapter ; when he con

ſented as ordinary only, they had no controul over his act ;

1

(a) Vid. the cafe of the dean and chapter of Norwich, 3 Co. 75

and Burn's Ecc. Law, tit. Deans and Chapters. (b) Ibid.

but,
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but, when he was patron, they had an intereſt in what he

did in that character : the advowfon or patronage was par

cel of the poffeffions of the bishopric ; and therefore, with

out the dean and chapter, he could not make the grant

good after the death of the incumbent, but during his own

life (a ), or till he was tranflated to another biſhopric ( b) .

Ir is faid, “ that at common law, the dean might have

paffed the poffeffions of his deanery, with the confent of

the chapter only, without that of the bishop ; but that a

prebendary could not alienate the poffeffions of his prebend,

without the confent ofthe bifhop as well as of the dean and

chapter ( c ) ; becauſe in the latter cafe, the biſhop was pa

tron:" but it is apprehended, that in the cafe of the dean

as well as of the prebendary his confent was neceffary in

the character of ordinary.

IN the cafe where the biſhop was patron of the prebend,

it is certain that the confent of the chapter was neceflary

as well as that of the biſhop, on the fame principle that it

was neceflary where the bifhop was patron of an advow

fon to a common benefice ; it is alſo certain (d) that their

confent was neceffary, where he was not patron, becauſe

the whole chapter have an intereft in the poffeffions of

each particular prebendary ; and in moſt of the caſes re

ported, if not in all, of grants by prebendaries, the con

(a) Co. Lit. 300. b.

(b) Vid . Dyer, 356, pl . 42. where it is faid, " that where the bishop

was patron of a church, the confirmation of the biſhop alone, without

that of the dean and chapter, was fufficient at least during the life of

the bishop, though he was tranflated to another bishopric, " which

feems contrary to the reafon of the thing.

(c) Jenk. 235.

(d) Vid. the writ de affenfu capituli, F. N. B. 194 K.

fent
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fent of the chapter appears to have been actually given

where fuch grants were held good (a) .

WHERE

66

(a) As the law on this fubject is now altered, I am fatisfied with

giving, in the text, a fummary of what it was ; but for the fatisfaction

of fome readers I fhall infert, by way of note, the principal cafes I

have been able to collect fromthe old reports.- By the opinion of the

greater number (Popham, C. J. and Fenner, J. ) againſt Gawdy, J.

a leafe of the prebendal lands by a prebendary is good only forthe life

of the leffor, although confirmed by the dean and chapter," Pop . 120,

121. So that by their opinion the confirmation of the biſhop was ne

ceſſary. " Where a biſhop was patron of a provoſtſhip in a cathedral

church, and the provoft made a leafe confirmed by the dean and chap

ter, but not confirmed by the bishop, the leafe was held void againſt

thefucceffor of the provoft ." Benl . 81. pl . 126 .

Aprebendary in the cathedral church of Chicheſter made a leafe for

years by indenture, in the beginning of which it was faid, " that he,

with the affent and confent of the reverend father Robert bishop of

Chicheſter, and the dean and chapter of the fame church,” and in the

conclufion it was faid, " in witnefs whereof the parties abovefaid to

thefe prefents have interchangeably fet their feals," and the feal and

name of the prebendary, and alfo the feal and name of the biſhop , and

the chapter feal were annexed to the leafe, without any words of con

firmation , or affent expreffed bythe chapter : the queftion was , whether

this leafe fhould bind the fucceffor of the prebendary : but in anfwer

wehave only a quære. Dyer, 106. pl . 21 .

A prebendary of the cathedral church of Sarum, by deed indented´

demiſed a rectory parcel of his prebend for ſeventy years ; the biſhop

confirmed the demife for fifty - one years , and the dean and chapter con

firmed it as to the faid fifty-one years and not more ; it was adjudged

that theſe confirmations weregood, though feverally made and only for

part of the term ; and it being questioned whether the confirmation

rendered the leafe good for the whole term, it was held by all the juf

tices that it did . P. 38 El. P. 16 El. 1 Anderf. 47. faid to be

doubted, Dyer 338. pl . 43. In Foord's cafe , 5 Co. 81 , it is faid, that

the bishop, patron of the ſaid prebendary, and the dean and chapter

by their feveral inftruments , under their common feal, reciting the faid

leaſe, confirmed dimiſſionempradictam in forma prædicta factam pro

terming

1
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WHERE there were two deans and chapters to a bishop,

and the bishop made a leafe of lands belonging to the

bishopric, both muſt have given their confent, otherwiſe

the leafe would not have bound the fucceffor of the

bishop (a) : but the conſent of the King, who is founder

and patron of all biſhoprics, was not neceffary ( 6) . And,

though there were two chapters, yet if the biſhop had the

nomination to any of the prebends, he might have granted

termino 51 annorum tantum, et non ultra. And afterwards the fame

prebendary made another leaſe, to begin afte rik determination of the

firſt leaſe-and whether the firſt leaſe ſhould continue after the fifty-one

years, was the queſtion. And it was adjudged that the faid confirma

tion, asthis caſe ſtood , ſhould extend to the whole term, for when the

biſhop and the dean and chapter, reciting the ſaid demiſe for ſeventy

years, had confirmed dimiſſionem prædict informa prædict' , theſe words

66 pro termino 51 annorum et non ultra" came too late, and the leafe

being for ſeventy years, it was repugnant to confirm dimiffionem præ

dict' for fifty-one years, for it was the fame as if they had confirmed

the leaſe and term of feventy years for fifty-one years. But if the

dean and chapter had recited the leaſe, and had confirmed the land to

the leſſee for fifty-one years, that would have been good, for then there

wouldnot be anyfuch repugnancy in the confirmation .-Parfon makes

a leafe of his glebe for term of years, to commence after his death, or

makes a grant of a rent charge in fuch form : patron and ordinary

confirm. Semble the fucceffor bound. Dyer, 69. pl. 30.

Parfon made a leaſe of his rectory for forty years, confirmed by the

treasurer of the church of York, who was patron in right of his trea

furerſhip ; the bishop of Wincheſter, whowas ordinary, confirmed the

leaſe in the life-time of the leffor : before confirmation the treaſurer had

granted the next advowſon pro hac vice ; the leffor died ; the grantee

prefented his clerk ; and then the treaſurer, with the affent of the arch

bishop of York and the dean and chapter, aliened the advowſon in fee :

quære, fays Dyer, 72, pl . 5 , whether the new incumbent ſhall avoid the

refidue of the leafe ?

(a) 1 Leon. 234. Co. Lit. 301 , a. Dyer, 282. pl . 26.

(b) Co. Lit. 301.a.

over
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over the advowfon or preſentation by the confirmation of

the dean and chapter alone to which the prebend be

longed ( a ). So if one of the chapters had been diffolved,

the confirmation of the other would have been fufficient (b ) .

It was immaterial at what time the confent required

was given, provided it was before the death of the grantor ;

and it might be by licence before, as well as by confirma

tion after the grant ; therefore, if the patron and ordinary

had granted leave to a parfon to grant an annuity or rent

charge, and the parfon had granted it and died, the fuccef

for could not have avoided it ( c ) . And the confent might

have been given by the fame deed by which the grant was

made. Thus, if a parfon had made a leaſe for years, and

the patron and ordinary had put their hands and feals to it,

this wouldhave bound the fucceffor (d) .

A MASTER of an hoſpital or of a college might have

fole poffeffions diftinct from thofe of the houſe, in the fame

manner as the dean ; and the affent of the brethren and

(a) Dyer, 194. pl. 33 .

(b) The deans and chapters of Chriſtchurch and St. Patrick's both

belonged to the fee of the archbiſhop of Dublin, and by their ſeveral

deeds and feals they were accuſtomed to confirm the leaſes of the arch

biſhop, though Chriſtchurch was known to be the oldeft chapter of the

fee: the dean and chapter of St. Patrick's, by their chapter feal, fur

rendered to the King, after 26 H. 8. 1. his heirs and fucceffors , their

church, all their houſes, lands , and poffeffions, without the licence or

confent of the archbishop, who was their ordinary, and patron of the

greater partof their prebends. Queen Mary revived this chapter, but

between thefurrender and revival, a leafe made by the archbishop was

confirmed by the dean and chapter of Chriſtchurch. The judges in

Ireland were divided, though the greater part of them were of opinion

that this leaſe ſhould bind the fucceffor .-The opinion of the Engliſh

judges was, that the leafe was good . Dyer, 282, pl . 26. Jenk. 235,

(c) Dyer, 40. Co. Lit. 300. a.
(d) Dyer, ibid.

I
fifters,

3
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fifters, or of the fellows and ſcholars, to the difpofition of

fuch fole poffeffions, was equally requifite in theſe caſes

reſpectively as that of the chapter in the other (a) .

THE cafe of an abbot or prior differed from that of a

dean and of a maſter of an hofpital or of a college ; for the

abbot or prior could have no poffeffions diftinct from thoſe

of the houſe (b ) ; and with reſpect to the poffeffions of the

houſe, the whole eftate, to certain purpoſes, was fuppofed

to be veſted in him ; whereas in the cafes of the mafter of

an hofpital, or ofa college and a dean, the feifin ofthe joint

poffeffions of the houſe, was jointly in the mafter and his

brethren and fifters, the mafter, fellows, and ſcholars, and

in the dean and chapter reſpectively ( c) .

t

THERE was, therefore, a difference in the manner in

which conveyances were made of the poffeffions of theſe

feveral houſes : a grant or leaſe of the poffeffions of an ab

bey or priory, was regularly made by the abbot or prior,

with the affent of the convent, becauſe, the convent being

compoſed of perſons dead in law, could not with propriety

be faid to make a leaſe or grant ; though if it had been faid

that the abbot and convent made the grant or leaſe, that

wouldnot have been a material objection (d) .

BUT if a leafe was to be made of any thing in which the

dean and chapter were feifed as dean and chapter, it muſt

have been made by the dean and chapter jointly, and not by

the dean with the affent of the chapter but if it had been

(a) Vid. Co. Lit. 347. a.

(b) This is meant to apply only to their capacity as heads of their

houfes ; for an abbot or prior, as well as any of their monks, might

have been a prebendary, &c . and conſequently have diſtinct poffeffions

in that capacity. Vid. Regiſtrum Brevium Originalium . 230. b.

and ante, page 21 . (c) Vid. Lit. f. 655, 656, 657.

(d) Plow. 199. Dyer, 40. pl . 1-97 . pl . 45. Godbolt, 211 .

of
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of a thing belonging to the dean alone in his corporate ca

pacity diftinct from the chapter, it might have been by

the dean by the affent of the chapter (a) .

AND if the dean alone, in right of himſelf and the chap

ter, had made a leafe for years, and the chapter bythem

felves had afterwards confirmed it ; this would not have

been good, becauſe they are an entire body, and their acts

cannot be fevered ; but it would have been otherwife, if,

after the leafe, the dean and chapter had jointly confirmed.

it ; for then it would have been a new leaſe (b) . What is

faid here of dean and chapter applies equally to the maſter

of an hofpital and his brethren and fifters ; and to the

maſter, fellows, and ſcholars of a college.

AND, wherever confent was required in the cafe of a

fole corporation, it was only neceffary to bind the fuccef

for ; for without confent the grantor or leffor himſelf was

bound during his life,-and a grant or leafe by dean and

chapter of the poffeffions of the chapter, without confent

of the biſhop, was good during the life of the dean who

granted or demiſed .

WHERE any alienation, grant, or demife, was made

without the conſent of the proper parties, the common

law had provided a remedy for the fucceffor : in the cafe

of any of thoſe fole corporations which are fuppofed to

have in law only an eftate for life in their poffeffions, as a

parfon, vicar, or prebendary, fuch alienation, grant, or

demife, without confent, was merely void againft the fuc

ceffor, and he might enter into the land ; and an aliena

tion bythe head of a corporation aggregate of many per

fons capable, of lands belonging to the corporation of

which he was the head, without their confent was alfo

void, and the fucceffor might enter : this was the caſe of

(a) Dyer, 40. pl. 1 .
•

(b) Id. ibid . 29 H. 8, cited Leon . 176.

I 2 an
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1

an alienation of any of the the chapter lands by the dean

without the confent of the chapter, or of the lands of an

hofpital or college, by the mafter without the conſent of

the houſe, in fee, in tail , or for life : but an alienation by

a fole corporation of land of which the fee was fuppofed

to be in him, was not merely void, but operated as a dif

continuance, and the fucceffor could not enter, but was

put to his writ of entry ; this was the cafe ofan alienation,

by a bishop, of lands belonging to his biſhopric ; by a

dean, of lands belonging to his deanery diftinct from thoſe

of the chapter ; and bythe mafter or warden of a college

or hofpital, of lands of which he had the fole and diſtinct

poffeffion it was alſo the cafe of an alienation by an

abbot or prior without confent of the convent ; for

though he had no diftinct poffeffions, yet the fee was vefted

in him in right of his houſe, and not of the houſe jointly

with him (a).

THIS writ ofentry was called a writ of entry fine affenfu

capituli, of which there are various forms in the regiſter

fuited to the different cafes to which it was to be ap

plied (b).

IN the cafe of religious houſes, theſe reſtraints were found

infufficient to prevent the defalcation of the revenues : It

was therefore enacted by the ſtatute of Weſtminſter the

fecond (c), That if abbots, priors, wardens of hoſpitals, and

other religious houfes founded by the King, or by his pro

genitors, from thenceforth fhould alienate the lands given

to their houſes by him or his progenitors, the land ſhould

be taken into the King's hands, and holden at his will, and

that the purchaſer fhould lofe the recovery as well ofthe

(a) Vid. Co. Lit. 325 b. 341 b. 342 a. 346 a. b.

(b) Vid. Reg. Brev. Orig . 230, and F. N. B. 194. K.

(c) 13 Ed. 1 , c . 41 ,

lands
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lands as of the money he had paid for them; and that, if

the houſe had been founded by an earl, baron, or other

perfon, he from whom, or from whofe anceſtor the land for

alienated was given, ſhould have a writ to recover the fame

land in demefne. The writ was called a writ contrafor

mam collationis.

THOUGH the words of this ftatute, in that branch

which relates to the King, be only " that the lands fhall

be taken into the King's hands," yet he could not enter

without an office found, and afeire facias grounded on it,

againſt the holder of the land ( a ) .

THE alienation muſt have been with the confent of the

convent or houſe, and not merely by the abbot or other

head ; for in the latter cafe, the fucceffor might recoverthe

land, by the writ of entry fine affenfu capituli before men

tioned (b ) . And the writ contraformam collationis lay only

oflands given in frankalmoigne ; for the words of it, as

preſcribed by the ftatute, apply only to fuch a cafe ; and

therefore, after the ftatute of quia emptores, it became of

little ufe; becauſe, after that ftatute, land could not be

given to an abbot or prior to hold in frankalmoigne, as

all alienations were then to hold of the lord paramount of

whom the tenant held before, unleſs the King gave a

licence to alienate in mortmain to holdby that tenure ( c) .

THE writ was not confined to the founder and his heirs,

for land given at the time of the foundation, but extended

to land given by any donor at any fubfequent time : but it

lay only in favour of the donor and his heirs, and could

not be fued by any ftranger. If he who was intitled to

the writ at the time ofthe alienation, died without fuing.

(a) F. N. B. 211 G. 2 Inft. 458.

(b) F. N. B. 211 D. 2 Inft . 458.

(c) 2 Inft . 459. F. N. B. 211 I.

13 it,
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it, then his heir might fue it, and it lay againſt the fucceffor

on an alienation made by his predeceffor, and on an alien

ation for life, or in tail, as well as on an alienation in

fee (a ) .

THE writ was ſued againſt the abbot who alienated, or

his fucceffor, and not againſt the tenant of the land ; and

after recovery againſt the abbot or his fucceffor, the courſe

was to fue afcirefacias againſt the tenant of the freehold

of the land, who might plead in bar, any matter which

might prove that the demandant had no title (b) .

1
By ftatute 32 H. 8, c . 28, it is enacted, "That all leafes

thereafter to be made of any manors, lands, tenements, or

other hereditaments, by writing, indented under feal for

term ofyears or for term of life, by any perſon or perſons

having any eſtate- -in fee fimple- inthe

right of their churches -fhall be good and effectual in

the law againſt the leffors- and their fucceffors, accord

ing to ſuch eſtate as is compriſed and ſpecified in every

ſuch indenture of leaſe, in like manner and form as the fame

ſhould have been, ifthe leffors thereof, and every ofthem,

at the time of the making offuch leaſes, had been lawfully

feifed of the fame lands, tenements, and hereditaments

compriſed in fuch indenture, of a good, perfect and pure

eftate in fee ſimple thereof, to their own only uſes."

BUT it was provided, " That this act fhould not extend

to any leafes to be made of any manors, lands, tenements

or hereditaments being in the hands of any farmer or

farmers, by virtue of any old leafe, unleſs the ſame oldleafe

were expired, furrendered or ended, within one year next

after the making of the faid new leaſe, nor to any grant to

be made of any reverfion of any manors, lands, tenements,

orhereditaments, nor to any leafe of any manors, lands,

(a) F. N. B. 211 per tot. 2 Inft. 458.
(b) F. N. B. 211 A.

tenements
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tenements or hereditaments, which had not most commonly

been let to farm, or occupied by the farmers thereof, by

the ſpace of twenty years next before fuch leaſe thereof

made ; nor to any leafe to be made without impeachment of

wafte ; nor to any leaſe to be made above the number

oftwenty-one years or three lives at the moſt from the

day ofmaking thereof; and that on every ſuch leaſe, there

ſhould be reſerved yearly, during the fame leafe due and

payable to the leffors- and their fucceffors to whom the

fame lands fhould come after the deaths of the leffors, if no

fuch leafe had been thereof made, and to whom the rever

fion thereof fhould appertain, according to their eftates

and intereſts, ſo much yearly rent or more as had been most

commonly yielded or paid for the manors, lands, tenements

and hereditaments fo to be let, within twenty years next

before fuch leafe thereof made ; and that every fuch per

fon to whom the reverfion of fuch manors, lands, tene

ments, or hereditaments, fo to be let ſhould appertain,

after the death of fuch leffor -fhould and might

have fuch like remedy and advantage, to all intents and

purpoſes, againſt the leffees thereof, their executors and

affigns, as the fame leffor fhould or might have had againſt

the fame leffees."

It was alfo provided, " that this act ſhould not extend to

give any liberty or power to any parfon or vicar of any

church or vicarage, to make any leafe or grant of any of

their meffuages, lands, tenements, tythes, profits, or here

ditaments belonging to their churches or vicarages, other

wife or in any other manner than they might have done

before the making of this act."

THIS ftatute, from its having enlarged the power of all

the perfons particularly mentioned in it, has been called

the enabling ftatute : The perfons on whofe account it is

I 4 introduced
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introduced here, are an archbishop or biſhop, in right of

his archbishopric or biſhopric, a dean in reſpect to his fole

poffeffions in right of his deanery, an archdeacon in right

of his archdeaconry, a prebendary in right of his prebend,

and the like (a). The power which it gives them, is to

make fuch leafes as are therein defcribed, under the limi

tations ſpecified, of their own authority without the con

currence of any other perſon, ſo as to bind their fucceffors .

This ftatute was therefore made in favour of the incum

bents, and for the protection of their lefſees (b ) ; and they

might ſtill, with the concurrence of the proper parties,

have made the fame eftates they might have done before :

but fuch improvident uſe was made of this power, that it

was at laſt thought expedient to reſtrain it, which was ac

cordingly done by a ſeries of ftatutes made in the reign of

Queen Elizabeth, which have for that reafon obtained the

name ofthe difabling or reftraining ftatutes.

By the first of thefe, ftatute 1 El . c. 19, f. 5, it is en

acted " That all gifts, grants, feoffients, fines, or other

conveyance of eftates, from the firft day ofthe then preſent

parliament, to be had, made, done or fuffered by any arch

biſhop or biſhop, of any honours, caftles, manors, lands,

tenements, or other hereditaments, being parcel of the

poffeffions of his archbishopric or bifhopric, or united, or

pertaining to any the fame archbiſhopric, or biſhoprics, to

any perfon or perfons, bodies politic or corporate, OTHER

THAN TO THE QUEEN'S HIGHNESS, HER HEIRS OR

SUCCESSORS, by which any eftate or eftates fhould or

might pafs from the fame archbishops or bifhops, or any

ofthem, other thanfor the term oftwenty-one years or three

lives, from fuch time as any fuch leafe, grant or aſſurance

fhould begin, and on which the old accuſtomed yearly rent

(a) i Inft. 44 b. (b) Id. 45 a.

or
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or more ſhould be referved and payable yearly during the

faid term of twenty-one years or three lives, ſhould be ut

terly void and of no effect to all intents, conftructions and

purpoſes whatfoever ."

It appears from the preceding fections ofthis act, that

the exceptionin favour ofgifts to the Queen was intended

in fupport ofthe crown ; but it was foon turned into an

inftrument of evafion ofthe act, many conveyances having

been made tothe Queen by archbishops and bifhops, with

an intention to have the eftates granted over to private

ufes ; and the abufe became fo glaring towards the end of

her reign, that it was thought neceflary by her fucceffor,

" out ofhis pious regard to the interefts of religion," if

we may believe lord Coke ( a ) , and the preamble of the

ftatute, to enact (b ) " that every archbiſhop and biſhop,

their and every of their fucceffors, fhould be from and after

the end of that feffion of parliament, for ever wholly and

utterly difabled in law, to make, do, levy or fuffer any act

or acts, thing or things, whereby or by means whereof,

any of the faid honours, caftles, manors, lands, tenements,

or hereditaments, or any part of them, or any of them,

fhould or might be alienated, affured, given, granted, de

mifed, charged, or in any fort conveyed to the King, his

heirs or fucceffors ; and that all alienations, affurances,

gifts, grants, leafes, charges, and conveyances whatever,

from and after the end of that feffion of parliament, to be

done, fuffered, or made to the King, his heirs or fuccef

fors, by any archbishop or biſhop, or their or any of their

fucceffors, of or out of any of the faid poffeffions , or of

or out of any part or parcel of them, or any of them, and

all and every confirmation and confirmations of the fame,

(a) 11 Co. 71. b. (b) 1 Jac. 1. c. 3.

fhould
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fhould befrom the end of that feffion of parliament, utterly

void to all intents, conftructions, and purpoſes."

THE purpoſe of theſe ftatutes was to prevent "arch

biſhops and biſhops" from making, even with the confent

of their chapters, any other eftates of the poffeffions of

their fees than fuch as are deſcribed in the ftatute of the

firft of Elizabeth.

Bythe 13th El. c. 10, f. 3 , after reciting that long and

unreaſonable leafes made by colleges, deans and chapters,

parſons, vicars, and others having ſpiritualpromotions, had

been the chief caufes of the dilapidations and the decay of

all fpiritual livings and hofpitality, and the utter impo

veriſhing of all fucceffors incumbents in the fame, " it is

enacted, that from thenceforth all leafes, gifts, grants,

feoffments, conveyances, or eſtates, to be made, had, done,

or fuffered by any mafter and fellows, of any college,

dean and chapter of any cathedral or collegiate church,

mafter or guardian of any hoſpital, parfon, vicar, or any

other having any ſpiritual or ecclefiaftical living, or any

houſes, lands, tythes, tenements, or other hereditaments,

being any parcel of the poffeffions of any fuch college,

cathedral church, chapter, hofpital, parſonage, vicarage,

or other ſpiritual promotion, or any way appertaining or

belonging to the fame, or any of them, to any perſon or

perfons, bodies politic or corporate, other thanfor the term

of twenty-one years, or three lives, from the time when any

fuch leafe or grant ſhall be made, on which the accuſtomed

yearly rent or morefhall be referved, and payable yearly during

the faid term, fhall be utterly void, and of no effect, to all

intents, conſtructions, and purpoſes."

AND it is further provided by f. 4, " that nothing in

this act ſhall be taken to make good any leafe or other

grant to be made, by any fuch college or collegiate church

within
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within either of the univerfities of Oxford or Cambridge,

or elſewhere within the realm of England, for more years

than are limited by the private ftatutes of the fame col

lege" (a).

IT has been often decided that, though this ftatute uſes

only the words " mafters and fellows" of any college, yet

whether the college be incorporated by that name, or by,

the name of warden and fellows, warden and ſcholars,

warden, fellows and ſcholars, or by the name of maſter,

fellows and ſcholars, or mafter and ſcholars, or provoſt,

fellows and ſcholars, or by any other name of incorpora

tion ; and whether the college be temporal for the ad

vancement of liberal arts and ſciences, or merely ecclefi

aftical, or mixed, every fuch college is within the provi

fions of this act : and that, though the ftatute fays, "the

maſter or warden of any hoſpital," yet whether the hof

pital be incorporated by any other name, or whether it be

a fole corporation, or a corporation aggregate of many, it

extends to hoſpitals of all deſcriptions (b) .

By 14 El. c. 11, f. 17, it is enacted, " that neither the

former branch of 13 El. c. 10, nor any thing therein con

tained, fhould extend to any grant, affurance, or leafe of

any houses belonging to any the perfons or bodies politic

or corporate aforefaid, nor to any grounds to fuch houſes

appertaining, which houſes are fituate in any city, borough,

town corporate, or market-town, or the fuburbs of any

of them, but that all fuch houfes and grounds may be

granted, demifed, and affured, as by the laws ofthis realm ,

and the feveral ftatutes of the faid colleges, cathedral

churches, and hofpitals, they lawfully might have been be

(a) This act was continued by 1 Jac. 1 , c . 25, and 21 Jac. 1. c. 28,

to the end of the next feffion of parliament, and continued by 1 Car.

(b) Vid. 11 Co. 76. a . and 14 El. c. 14.I, C. 4.

fore
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fore the making of the faid ftatute, or lawfully might be,

if the faid ftatute did not exift ; fo always that fuch houfe

were not the capital or dwelling houſe uſed for the habita

tation of the perfons above defcribed, nor have ground, to

the fame belonging, above the quantity of ten acres."

" PROVIDED, f. 19, that no leaſe ſhould be permitted

to be made, by the force of this act, in REVERSION, nor

without referving the accuſtomed yearly rent at the leaſt,

nor without charging the leffee with the reparations, nor

for longer term than forty years at the moft ; and that no

houſes ſhould be permitted to be alienated, unleſs, in re

compence thereof, there fhould be before, with, or pre

fently after fuch alienation, good, lawful, and fufficient

affurance made in fee fimple abfolutely, to fuch colleges,

houfes, bodies politic or corporate, and their fucceffors, of

lands of as good value, and of as great yearly value at the

leaft, as thoſe which fhould be fo alienated ; any law or

ftatute to the contrary notwithſtanding."

It was the intention of the act 13 El. c. 10, to prevent

all kinds of leafes for more than the periods mentioned in

it; but as it did not prohibit in exprefs words a leaſe in

REVERSION, or a CONCURRENT leafe, many leaſes were

made to commence at the expiration of the leaſe in being,

and many to run during thetime of the leafe in being ; as if

fifteen years of a twenty- one years leaſe had elapſed, they

would make another term to run along with the firft, fo

that at the end of the firft, there would be fifteen years of

the fecond to come.-The ftatute of 18 El . c. 11 , after al

luding to this practice in the recital, enacts " that all

leafes thereafter to be made by any of the ecclefiaftical,

fpiritual, or collegiate perfons or others," mentioned in

the 13th El. "of any of their faid ecclefiaftical, fpiritual,

or collegiate lands, tenements, or hereditaments, of which

any
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any former leafe for years was in being, not to be expired,

furrendered, or ended within three years next after the

making of any fuch new leafe, fhould be void, fruftrate,

and of no effect." And it was further provided by f. 13 ,

" that every bond and covenant thereafter to be made, for

renewing or making any leafe or leafes, contrary to the

true intent and meaning of this act, or of the ſaid act

made in the 13th year of the Queen, fhould be utterly

void." And by a fubfequent ftatute ( a ), which continues

the 13th El. c. 10, " together with all and every explana

tions, additions, and alterations thereof, or thereunto made,

by any other ftatute or ftatutes fince the making thereof,”

it is further enacted, "that all judgments thereafter to be

had, forthe intent to have or enjoy any leafe contrary to

the faid ftatutes, or any of them, fhould be void, in the

fame manner as bonds or covenants are appointed to be

void which are made for that purpoſe."

IT has been decided ( b ), however, that the ftatute 18 El.

c. 11, did not relate to the 14th El. and that confequently

a bond or covenant for renewing or making a leaſe within

a city or town may be enforced .

(a) 43 El . c . 9, f. 8,

(b) Crane v. Taylor, Hob. 269. Crane brought an action of co

venant againſt Taylor, one of the prebendaries of Ely ; and the cafe

appeared to be, that Doctor Tindall, dean of Lincoln, and this de

fendant, and all other the prebendaries, by their ſpecial names, had

covenanted, jointly and ſeverally, to make a leaſe of an inn within the

city of London ; on demurrer the covenant was argued to be void , on

the 18th El. but judgment was given in favour of the plaintiff, and

the covenant was held good in law, on the principle that it was not

within the ſtatute 18 El. for that though the ftatute 13 El. c. 10, was

general againſt all leafes and grants, other than for twenty-one years ,

or three lives, yet the 14th El . c. 11 , enacted that that ftatute fhould

not extend to houfes in cities and towns, but created a new law with

reſpect to them.

3
BUT



126 THE LAW

▸

BUT it is prefumed that this ftatute of 43 El. c. 9, does

extend to the 14th El . The latter makes an alteration in 13

El. c . 10, and is therefore one of the ftatutes intended to

be continued, and, by the enacting part, all judgments

-contrary to thefaid ftatutes, or any of them, are

rendered void.

By rendering void all leafes of lands, &c. of which any

former leaſe was in being, not to be expired or furrendered

within three years after the making of the new leaſe, this

ftatute rendered impoffible any diſtinction between concur

rent leafes and leafes in reverfion ; but the ftatute of the

14th of Elizabeth only prohibiting, in direct terms, leafes

in reverfion, fome doubt was left whether, in cafes within

that ftatute, concurrent leaſes were alſo void ( a ) . In their

effects,

(a) John abbot of Weſtminſter and the convent being feifed,

jure ecclefiæ, of certain lands in St. Martin's demiſed them for ninety

nine years in the 2 P. and M. and in 1637 , there being ſeventeen years

of the leafe for ninety- nine years to run, John biſhop of Lincoln and

dean of Weſtminſter, and the convent, made a leafe to Sir Richard

Winn, to commence prefently, and to hold for fortyyears . John the

biſhop and dean died in 1651 , and John Earles was elected dean, and

in 1660 received 351. os . 4d. for one year's rent. On the 13th of Feb.

1661 , the dean and chapter entered for the purpoſe of bringing an eject–

ment to try the title, which was accordingly brought. We are not

told what was in fact the judgment of the court, for Carter, who re

ports the cafe, tells us that he did not hear the arguments of Brown

and Archer, juftices, and he reports the arguments of Tirrel, juſtice,

and Bridgeman, C. J. who ultimately differ in opinion, but he does

Twonot tell us what was the judgment of the majority of the court.

queſtions were made by thoſe two judges whoſe arguments are reported .

1. Whether this leafe, being of houfes within Weſtminſter, and with

in the 14th of El. was warranted by that ftatute ? Or, in other words ,

whether this was a leafe in reverfion ? 2. If it was not warranted by

the 14th of El. yet whether the acceptance of the rent ſhould make it

good ? As tothe firft queftion, they both agreed in effect , though they

differed

H
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effects, they would certainly be productive of the fame

inconveniences as leafes in reverfion, and it has accordingly

been decided that they are equally within the prohibition

of the ſtatute.

AFTER

differed as to the mode of confidering the point, that this was a leafe in

reverfion, forthey contended that what was not a leafe in poffeffion,

within this act, mustbe a leafe in reverfion ; that this was not a leafe in

poffeffion, becauſe at the time it was to commence, another was in ex

iftence; that therefore it was not warranted by the 14th El. and the C.

J. held that it muſt fall within the compaſs of the 13th El. and then it

wasnot good, becauſe for more than twenty-one years ; and it was al

fo void by the 18th El. becauſe it was made before the end of three

years before the expiration of the former leafe. As to the ſecond point,

Tirrel thought that the acceptance of rent did not make the leafe good,

by the reafon of Hunt and Singleton's cafe, cited in 3 Rep . 60, in

Lincoln College cafe, though he admitted that during the life of the

dean in whofe time the leafe was made, it was good. The C. J. held

that the fucceeding dean and chapter might accept the rent, in which,

he faid , he differed from his brothers . If dean and chapter, he ſaid,

made a leaſe not warranted by 13 El. and they accepted or did not ac

cept the rent, it ſhould be avoided by the fucceeding dean and chapter.

There had been fo many refolutions on it, that he thought it ſcarce fit

to be difputed. Hunt and Singleton's cafe. Biſhop of Saliſbury's

cafe, 10 Rep. 58. Magdalen College cafe, 11 Rep . 73. Co. Lit. 44.

If the law fhould be altered in that point, he ſaid, many foundations

would be fhaken : there was a difference, where a thing was void by

ftatute, and where by the common law ; if by ftatute, the intent ofthe

makers muſt be obſerved ; as in Hunt and Singleton's cafe, not void

againſtthe grantor himself, but void againſt the fucceffor; why ſhould

it not be fo in the cafe of a dean and chapter ? They were indeed bodies

invifible, yet they muſt do natural acts ; the head must do thoſe na

tural acts . So, the law was always held 2 Ed. 3, 27. 3 H. 8, 13 .

If the dean die, the fucceffor may avoid it, with the fame chapter.

The fucceeding dean accepting a rent did not bind at all ; he could not,

without the chapter, do any thing alone tothe making good or making

void of leafes, unleſs in fome meaſure during his life ; now this leafe

was
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AFTER the 14th El. the dean and chapter of St. Paul's

made a leafe for forty years of a houfe in London to a

ftranger, which was then in leafe for ten years ; it was

held by the whole Court of Common Pleas that this leaſe

wasmerely void by the 13th El. and not warranted by the

14th El. which requires that it fhould not be made in re

verfion of any other leafe ; for though this leafe was to

commence immediately, yet it was in law a leaſe in rever

fion, and therefore within the words of the ftatute (a ) .

THE ftatute 13 El . 10, contained no claufe in favour of

alienations to the Queen; but notwithstanding this, many

of the bodies politic mentioned in it, prefuming on a

maxim of law "that the King is not bound by an act of

parliament unleſs he be exprefsly named," and, on this ac

count, fuppofing that the Queen and her fucceffors were

not included in the words perfon or perfons, bodies politic

or corporate," conveyed eftates to the Queen in the fame

manner as the bishops had done, after the ftatute i El . for

the purpoſe of having them granted by her to private indi

viduals : among the moſt remakable of theſe circuitious

conveyances, was the cafe of the mafter and fellows of

Magdalen College, in Cambridge (b), of which the cir

cumſtances were thefe- Roger Kelke, profeffor of divinity,

mafter, and the fellows of the college of St. Mary Mag

dalen, were feiſed in their demefne as of fee in right of

their college, of a certain meffuage in the pariſh of St.

Botolph, without Aldgate, in the ward of Aldgate, Lon

was not totally void ipfofa& o when it was made, but only voidable ;

for if it were void by the ftatute, it muſt be totally void ab initio.—

This was the fum then ; if the act of the head of a corporation did in

manyrespects bind them during his life, fo much more, a fortiori, the

act of dean and chapter. Carter, 9—16.

(a) Cro. El. 564. (b) Magdalen College cafe, 11 Co. 66. b.

don,

08
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don, and on the 13th of Dec. in the 17th of Elizabeth, by

indenture between the Queen on the one part, and them

felves on the other, inrolled of record in Chancery, " for

divers confiderations them thereunto eſpecially moving,"

granted the meffuage to the Queen, her heirs and fuccef

fors, at a yearly rent of 151. payable to the faid mafter and

fellows and their fucceffors at Michaelmas, with a clauſe

ofdiftrefs for non-payment, and under a provifo, that ifthe

Queen, her heirs and fucceffors, fhould not fufficiently con

vey and affure, by letters patent under the great feal of

England, the faid meffuage, with the appurtenances, to

one Benedict Spinola, merchant, of Genoa, and his heirs ,

before the firft of April then next enfuing, the indenture,

and every gift, grant, and article therein contained, ſhould

ceaſe, and be utterly void, and of no effect.-The Queen,

according to the provifo, on the 29th of January, in the

fame year of her reign, by letters patent under the great

feal, granted the meffuage and appurtenances to Spinola,

who wasthen a denizen, and his heirs and affigns forever

Roger Kelke, the maſter of the college, died in the 44th

of Elizabeth ; on his death Barnaby Gooch was elected

maſter of the college, and entered on the premiſes, claim

ingthem in right of the college.

IN the eighteenth of Elizabeth an act of confirmation

of letters patent was made, by which, after reciting, that

fince the 18th of November, in the first year ofthe Queen's

reign, feveral honours, caftles, lands, tenements, rents,

reverfions, fervices, and other hereditaments, had been

conveyed to the Queen, her heirs and fucceffors, by divers

and fundry perfons, and bodies politic, as well for the dif

charge and fatisfaction of great debts and fums of money,

as for other good confiderations,' it was enacted, "that for

the further furety of thefe, all feoffments, fines, furren

K ders,
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ders, aflurances, conveyances, and eſtates in any manner

conveyed, had or made, or to be made at any time within

ſeven years after the end of the then preſent feffion of par

liament, to the Queen, by or from any perſon or perſons,

bodies politic or corporate, of any honours, caftles, ma

nors, lands, tenements, &c. for any debt, fum or fums of

money, or other confideration whatfoever, fhould ftand,

remain, and be good and available in law, to all intents,

conftructions, and purpoſes, according to the true mean

ing, intent, and purport of the fame" (a).

THE principal queſtion in this cafe was, whether the

conveyance made to Queen Elizabeth by Kelke, mafter,

and the fellows, being after the act of the 13th, was re

ftrained by it : but if this ſhould be decided againſt the

conveyance, it was contended by thoſe who argued infup

port of it, that the laſt mentioned act of the 18th had fup

plied the defect, and made the conveyance perfect and

effectual.

BESIDE infifting, by the citation of a great number of

cafes, on the maxim of law, " that the King is not bound

by a ftatute, unleſs he be ſpecially named," the , faid it

had beenthe practice in a great number of inftances, fince

the 13th El. for maſters and fellows of colleges, deans and

chapters, maſters or wardens of hoſpitals, and others hav

ing ſpiritual and ecclefiaftical promotion, to make eſtates

and leafes to Queen Elizabeth, and the then preſent

King (6), which had been granted over and transferred ;

that this had been done by the advice of men deeply learned

in the law, and of the learned counſel of the Queen and of

the prefent King ; that the change of fo common and

(a) This ftatute of 18 El. is faid to be a public act, and therefore

must be taken notice of bythe judges without being pleaded . V. I

Anderf. 249
(b) James the firſt .

conftant
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conftant an opinion, on which the estates and interests of

fo many men depended, would be the occafion of much

litigation, and the ruin of many, who had not onlyſpent

their fubftance, or the greateſt part of it, on fuch eftates

and leafes, but had alſo expended much on new build

ings, and other charges onthem.

Tothe argument drawn from the maxim of law, it was

replied, that it did not extend to the preſent cafe, and that

the authorities cited did not apply ; with refpect to the

maxim itſelf, the general words of the act, "to any per

fon or perſons, bodies politic or corporate," extended to

the Queen, becauſe ſhe was perfona mixta, having both a

natural and politic capacity, as had been repeatedly de

cided ; that if the act were general, and the Queen clearly

included within the general words, fhe could not be ex

empted but by conſtruction of law, and inthe preſent cafe

the law could make noſuch conſtruction, for reaſons which

were apparent from the act itſelf: it appeared by the pre

amble, that the legiſlature, of which the Queen herſelf

wasa part, had adjudged long leafes, made by colleges and

the other bodies there mentioned, to be an evil and againſt

reafon ; an obſervation which applied more ftrongly to a

conveyance in fee fimple : an expofition of an act contrary

to reaſon, could never be permitted by the law, which was

the perfection of reaſon ; and it would be abfurd to permit

the Queen to be the inftrument of doing that which the

had concurred in declaring to be againft the public good :

that it much concerned the public to promote the intereſts

of learning and religion, and the parliament had declared,

that thoſe intereſts had been highly injured by the long

leaſes againſt which it meant to provide : it was, therefore,

unanimouſly refolved, that general ftatutes, of which the

object was the maintenance of religion and the advance

K 2 ment
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ment of learning, fhould be extended generally according

to their words : it was further obferved, that the parlia

ment had itſelf confirmed this decifion of the queſtion ;

for that in the caſe of ecclefiaftical perfons (a), it had fol

lowed the opinion of the judges whom it had confulted, that

the Queen was bound by this act ; an opinion which was

fupported by the compariſon between this act and that of

the firſt of Elizabeth, relative to archbiſhops and biſhops ;

the latter contained a clauſe of exception in favour of the

Queen, which plainly indicated, that without that excep

tionthe Queen would have been comprehended within the

general words " perfon and perfons, bodies politic and cor

porate," and therefore ſhe muſt be within the fame words

of the other act, which contained no exception in her

favour ; that at the parliament held 1 Jac. 1 , when the

biſhops' bill was read to reſtrain them from conveying to

the King, archbiſhop Whitgift had moved, that deans and

chapters, and others having ecclefiaftical livings, ſhould

be reſtrained and inferted in the fame bill, as well as arch

biſhops and biſhops ; on which it was again reſolved by

the judges who affifted at the time, that they were already

fufficiently reftrained, and therefore they were omitted in

the archbishops' bill.

THE fecond reafon offered in fupport of the preſent

judgment was, that the King is not exempted by con

ftruction of law, out of the general words of acts made to

fupprefs wrong, becauſe he is the fountain of juſtice and

common right, and this act was made to fupprefs wrong,

namely, to prevent dilapidations and the diminutions of

fpiritual livings.

A THIRD reafon given was, that the general words of

a ftatute which tend to perform the will of the founder or

(a) 5 Co. 13.

donor,
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donor, fhall bind the King, though he be not named ; and

that on this principle it had been held that the King was

bound bythe ftatute de donis.

A FOURTH reaſon, which appears to be the principal,

was, that in
every grant, there muſt be a grantor, a grantee,

and a thing to be granted, and when the grant ofthe thing

is made void, the grantor is of courſe difabled to grant it ;

in the preſent cafe, the words were, that " all leafes, gifts,

grants, &c. except thoſe permitted by the act, "fhould be

utterly void:" the mafter and fellows therefore were dif

abled to grant, and the Queen could not take from them

who were fo difabled .

A FIFTH reafon, more particularly applicable to the

preſent caſe, was, that acts of parliament are to be con

ſtrued according to the intent and meaning of the authors

of them ; the intention of the mafter and fellows was to

convey the houſe to Benedict Spinola and his heirs, but

becauſe they could not do it directly, they attempted to

do it evaſively, by granting it to the Queen and her fuc

ceffors, on condition expreffed in the fame grant, that the

Queen within three months fhould grant the houſe to Be

nedict Spinola and his heirs, ſo that it had been endeavoured

to make the Queen, who was the fountain of juftice, the

inftrument of injury and wrong.

THE fixth and laſt reaſon was, that the ſtatute had made

void all leafes, grants, &c. other than for twenty-one

years, or three lives, on which the accuſtomed rent or

more was reſerved, which being exprefs and demonſtrative

of theſe two particular cafes, excluded all others .

WITH reſpect to the number of leafes which had been

made fince this ftatute, by maſters and fellows of colleges,

deans and chapters, mafters of hofpitals, &c. it was an

fwered, that that had been more from the practice of the

K 3 clergy,
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clergy, who imitated precedents of leafes made before the

ftatute, than by the advice of men learned in the law, and

that the inconvenience was greater, and concerned a greater

number of perfons, and in a higher degree, on this fide than

on the other ; for that confidering the number of colleges

in the univerſities and out of them, the number of deans

and chapters, archdeaconries, dignities, and prebends, in

cathedral churches, parfonages and vicarages, and the

number of hoſpitals within the kingdom, it would be pro

ductive of more inconvenience, to give all theſe and their

fucceffors power from time to time for ever, by indirect

means to alienate their poffeffions, than could ariſe from

the deftruction of certain eſtates and leaſes made fince the

ftatute, of the poffeffions either of ecclefiaftical perſons,

or of the poor, originally given for works of piety and

charity, and now transferred to private perfons, and con

verted to private uſes .

As to the ſecond point, it was reſolved that the ſtatute

18 El. c. 2, gave no effect to this conveyance to the Queen,

but it remained of the fame force as it had before this act,

for by the words of the enacting claufe coupled with thoſe

of the preamble, it appears, that only fuch conveyances

were eſtabliſhed by it, as were made for fatisfaction of

debts and fums of money, or other good confideration ; but

this conveyance was fo far from coming under this deſcrip

tion, that by the very terms of it, that which might be

taken as a confideration, the payment of 151. rent by

the Queen, was rendered impoffible, by the condition of

granting it over before any rent could become due ; and

there was not only an omiffion of any good confideration,

but the addition of a fraudulent practice to make the

Queen an inftrument of conveying the eſtate to a ſubject ;

admitting, however, that there had been a good confider

ation,
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ation, yet that would not have brought the preſent cafe

within this confirming ftatute ; the only effect of that

ftatute was to fupply any defect of circumftance, as inroll

ment or the like, when the perſon granting had power

over the land, and the deed was good and legal in other

refpects, but for want of that circumftance was not of effect

to paſs the thing intended to be granted ( a) .

To render valid a leaſe made under the authority of the

enabling ſtatute (b) , certain requifites, by the terms ofthe

ftatute, muſt be obſerved. 1. It must be by writing in

dented, under feal , and not by deed poll, or parol . 2. It

muſt be made to begin from the making, or from the day of

the making, the words of the ftatute being, at the most

from the day of the making thereof, which implies that it

may be from the making. 3. If there be an old leaſe in

being, it muſt be furrendered, expire or be ended within

one year next after the making of the new leafe ; and fuch

furrender muſt be abfolute and not conditional ; for then

the intent of the ftatute might be eafily evaded, by fetting

up all fuch old leaſes again, for breach of the condition .

4. It must be either for twenty-one years, or forthree lives,

and not for both at the fame time ; for the words of the

ſtatute are in the alternative : and therefore, if a leaſe for

years be made according to the ftatute, the fucceffor can

not expel the leffee and make a leaſe for life or lives . 5. It

muft not exceed three lives, or one-and-twenty years, from

the commencement (c), but it may be for a leſs term, or for

fewer years, for the intention of the legiſlature was to pre

vent long and unreaſonable leaſes beyond the terms of twen

(a) Vid. the fame cafe reported 1 Rol. Rep. 151 .

(b) 32 H. 8, c . 28.

(c) Lord Coke fays, "from the making of it," but that is evi

dently inaccurate, becauſe it may be from the day of the making .

K
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ty-one years or three lives (a) . 6. It muſt be of lands, tene

ments, or fuch hereditaments, out of which a rent can be

referved, and that after the death of the leffor, the fucceffor

may haveſuch like remedy and advantage, to all intents and

purpoſes, againſt the leffees, their executors and affigns,

as the leffor might have had againſt the fame lefſees (b) .

7. It muſt be of lands or tenements which have been moſt

commonly letten or occupied by the ſpace of twenty years

next before the leafe made. 8. On every fuch leaſe, there

must be referved yearly, during the fame leafe due and pay

able to the effor and his fucceffors, fo much yearly rent or

more, as hath been moſt commonly yielded and paid, with

in twenty years next before ſuch leafe made. 9. Such leafe

muſt not be made without impeachment of waſte .

LEASES made under the authority of the exception of

ftatute El. 19. f. 5, and 13 El . c. 10, muft begin from

the making(c), and not from the day of the making, in

which reſpect they differ from thofe made under the au

thority of the ſtatute of H. 8, which, as before mentioned,

maybeginfrom the making or fromthe day of the making(d) .

LEASES made under the exception of the 13th El . alſo

differ in this from thofe made under the authority of the

ftatute of H. 8, that where any former leafe for years is in

being, it must expire, be furrendered or end, only within

three years, from the commencement of the new leafe ;

whereas in the other cafe, the exiſting leaſe muſt expire,

end, or be furrendered within one year.

(a) Vid. 1 Leon. 306.
I

(b) Vid. poft, a more particular account of what may be leafed.

(c) The words of 1 El . 19. f. 5 , are " from fuch time as any fuch

leafe, grant, or affurance fhall begin, " thofe of 13 El. c . 10, "from

the time fuch leafe or grant fhall be made or granted."

(d) Vid . 3 Bac. Abr. Leafes , E. 2 , for a variety of cafes on the

commencement of leafes .

IN
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In all other refpects, leafes made under the exceptions of

either of the reſtraining ſtatutes, muſt be warranted by the

enabling ftatute of Henry the eighth. By the expreſs

words of thoſe exceptions, they must be only for twenty

one years or three lives, and not for both at the fame time,

and the accuſtomed yearly rent or more muſt be reſerved

and payable yearly ; and they muſt have the other qua

lities and properties preſcribed by that ſtatute, by equitable

conftruction (a). So, that every leafe made according to

the exception of 13 El. c. 10, by any fole corporation, if

not likewiſe warranted by 32 H. 8, c . 28, muſt be con

firmed by thoſe whofe confirmation was required at com

mon law. And as parſons and vicars are excepted out of

the ftatute of Henry the eighth, they can in no caſe make

a leaſe to bind their fucceffors even under the exception of

13 El. c. 10, without the confent of patron and ordinary,

nor with that confent any other leaſe than ſuch as is war

ranted by that exception (b).

I

LEASES for twenty-one years, or three lives, by arch

biſhops or biſhops, are only exempted from the general

difability impoſed on theſe fole corporations by the firſt part -

of 1 El. c . 19, and therefore receive no fanction from that

act but as far as they are conformable to 28 H. 8, and

therefore if part of the land be not in poffeffion, or the old

leaſe be not ſurrendered or expired within one year before

the new leaſe made, or in any other reſpect fuch new leaſe

be not warranted by 32 H. 8, then in order to bind the

fucceffor, there inuft be the confirmation of the dean and

chapter, becauſe at common law fuch confirmation was

neceffary ; and theſe leaſes, not being warranted by 32 H.

8, which is the only ftatute that enables biſhops folelyto

make leafes to bind their fucceffors, are voidable by the

(a) Vid. 1 Inft. 44, 45.I • (b) Id. 44 2.

fucceffors

r
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fucceffors as much as if they were made for an hundred

years or more (a).

WITH reſpect to concurrent leaſes, the cafe of a biſhop

differs fomething from that of all other corporations fole,

mentioned in the ftatutes, to whofe acts confirmation was

neceffary at common law, and from that of the aggre

gate corporations within the ftatutes, to whofe acts no

confirmation was ever neceffary. In the cafe of all the

other corporations fole, though the new leaſe be con

firmed by thoſe whoſe confirmation was required at com

monlaw, and in the cafe of the aggregate corporations,

the furrender or expiration of the old leafe muſt be abſo

lutely within the times reſpectively limited by the ftatutes.

But with reſpect to biſhops, it has been already ſhewn that,

with the confirmation of the dean and chapter, they might

have alienated the poffeffions of their church for ever,

though without fuch confirmation, they could not have

made a leaſe to bind their fucceffors even for one year; the

ftatute of Henry the eighth enabled them alone, without

confirmation, to make leafes under the reftrictions pre

fcribed; but if they wished to make leafes or grants for

any longer term, or in any other manner, than this ſtatute

warranted, they remained as at common law, and confe

quently must have had the like confirmation of dean and

chapter, to bind the fucceffor ; and becauſe many biſhops

made an improper uſe of this power, by procuring the con

firmation of their deans and chapters to very long leafes,

or abfolute alienations, the ftatute 1 El . c. 19, was made

to limit it ; and now, in confequence of that ſtatute, no

confirmation whatever can make a biſhop's leaſe binding

on the fucceffor, if it exceed the term of twenty-one years,

or three lives, becauſe the ftatute makes it void, and con

I

(a) 3 Bac. Abr. Leaſes, E. 1 .

fequently
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fequently incapable of receiving any fanction from con

firmation ; but, in fome degree to obviate this difficulty,

the concurrent leafe was invented, and has generally ob

tained, and been held good (a ) .

I

Ir a biſhop folely make a leaſe for twenty-one years, ac

cording to the ftatute of Henry the eighth, and within

four or five years or more of the expiration of this leafe,

make another for twenty-one years, to begin from the

making; this leafe, if it be confirmed by the dean and

chapter, and be, in every thing elſe, purſuant to the ex

ception of 1 El. c. 19, is held to be good as a concurrent

leafe for theſe reafons . 1. Becauſe fuch leafe, though itbe

not good within the 32d H. 8, by reaſon that the firſt leaſe

is not ſurrendered or expired within a year after the making

of the fecond ; yet being confirmed by the dean and chap

ter, itremains a good leafe at common law, and then, if it

be not void within the exception of 1 El. c. 19, the fuccef

for fhall be bound ; and that it is not void within that ex

ception, it is contended, appears both from the letter and

meaning of the exception ; for the words are, " other than

for twenty-one years or three lives, from ſuch time as any

fuch leaſe ſhall begin ;" now this fecond leafe does not ex

tend twenty-one years from the time it begins, being for

twenty-one years only from the making, and fo, within

the exprefs words of the exception. 2. It is contended.

that it is not void within the meaning of the exception,

becauſe, for fo many years as were to come of the firſt

leafe, this is good only by eftoppel and not in intereft ; for

the ſecond leffee can have no benefit of it, ſo long as the

firſt leaſe endures, and then againſt the fucceffor, there is

in effect no more than a leaſe for twenty-one years, the

fecond leafe being in effect void for all the years that are to

(a) Vid. 3 Bac. Abr. Leaſes, E. 3 .

come
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come of the firſt leaſe, and thoſe that will then remain of

the ſecond make in all no more than twenty-one years at

-one time, and ſo not against the meaning of the exception.

3. Such fecond leafe is fo far from being prejudicial to the

fucceffor, that it is rather for his benefit ; for now he will

have the rent referved on the firſt leafe during the refidue

ofthat term, and may alfo at the fame time recover the

rent referved upon the fecond leafe, that being only for

years, becauſe the leffee is eftopped to fay he did not take

fuch leafe under fuch refervation ; and thus the fucceffor

will have two rents inftead of one ; and although, if the

fecond leffee fhould enter and be evicted by the firſt leſſee,

this would cauſe a ſuſpenſion of the rent referved on the

fecond leafe ; yet the fucceffor fuffers no prejudice : be

cauſe, though he cannot diftrain for the fecond rent during

the continuance of the firſt leaſe, and though the re-entry of

the first leffee fhould amount to an attornment, and give

the rent reſerved on the first leafe, to the fecond leffee, yet

the biſhop, or his fucceffor, may always maintain an action

ofdebt againſt the ſecond leffee for the rent, and will thus

be always fure of one rent (a).

BUT, after fuch leafe for years, the bishop cannot make

a leafe for three lives to be good, by way of concurrent

leaſe, though it be confirmed by the dean and chapter ; but

fuch ſecond leafe, whether it be made to begin preſently,

or by way of leaſe or grant in reverſion, and attornment

upon it, is againſt the exception of 1 El. c. 19, and by

confequence, fhall not bind the fucceffor; for the words of

the exception are in the disjunctive, " other than leaſes

for three lives, or twenty-one years ; fo that there ought to

be onlythe one or only the other in being at a time againſt

(a) Vid. 3 Bac. Abr. Leaſes, E. 3 .

the
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the fucceffor, and not both together : and ifthe leafe in re

verfion for three lives fhould be good as a concurrent leaſe,

then would the fucceffor have no remedy for the rent re

ſerved on it, during the firft leafe ; not by diftrefs, becauſe

the poffeffion was only a pledge for the rent referved on

the firſt leaſe ; not by action of debt, becauſe that does not

lie for rent reſerved on an eſtate of freehold during the con

tinuance ofit; nor by affize, becauſe he had no feifin of

it : and though after the leaſe for years determined, the

leffor may diſtrain for all arrears ; yet that is only a poffi

bility or contingency ; for the leaſe for years may out

laft the three lives, and then they, by reaſon of their re

verfionary intereft, having the prefent rent ofthe leffee for

years, the bishop and his fucceffors will lofe all that rent :

And ifthe firſt leaſe be for three lives, and the ſecond only

for twenty-one years, yet that will not bind the fucceffor ;

becauſe, though an action of debt might be maintained

againſt the leffee for years for the rent reſerved on his leaſe

during the leaſe for lives, yet fuch leaſe for lives and years

at the fame time is againſt the words ofthe exception,

which are in the disjunctive. From hence it follows, the

concurrent leaſe holds only where both are foryears ;
fo

that the certain determination of the firſt and commence

ment of the ſecond are known immediately upon the mak

ing ofthe latter, and that the fucceffor will in all events be

fure of a remedy by way of diftrefs, for the one rent and

the other as they refpectively commence, and alſo by

action of debt or covenant on the contract in the mean

time, iffuch concurrent leaſe ſhould be conftrued to paſs

a reverfionary intereft, and intitle the ſecond leffee to the

rent reſerved on the firſt leaſe by an unwary or wilful at

tornment ofthefirst leffee-Even this concurrent leaſe for

years is open to obfervation, and has not escaped cenfure,

though
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though being at firſt recognized in the exchequer chamber,

by a majority often judges, it has ever fince been allowed.

as lawful: My lord chief juftice Vaughan fays, that it is

neither within the letter nor the meaning of the ſtatute

1 El. c. 19, becauſe there is another leaſe in being thanfor

twenty-one years, or three lives ; for there are in fact two in

being atthe fame time, and therefore more than the ſtatute

warrants ; and that the ftatute intended, when the first leafe

expired, the biſhop who fhould then be, fhould have the

advantage of making a new leaſe, which by allowing fuch

concurrent leaſe may be prevented perpetually except by

way ofremainder (a).

By the words of the ftatute of Henry the eighth, the

fixth requifite to be obferved in making thefe leafes, is

"that they muſt be oflands, tenements, or of ſuch heredita

ments as that out of them a rent can be reſerved, and that

after the death ofthe leffor, the fucceffor may havefuch like

remedy and advantage to all intents and purpoſes, againſt

the leffees, their executors and affigns, as the leffor might

have had againſt the fame leffees" -hence it has been

held ( b ) that all fuch leaſes muſt be of lands or tenements

corporeal to which refort may be had for the rent reſerved,

by way ofdiftrefs ; for that otherwiſe the fucceffor may be

without any remedy for the rent, and thus dilapidations

and all the other mifchiefs againſt which the ftatutes in

tended to provide, may take place ; therefore leafes of fairs,

markets, liberties, franchifes, advowfons, commons, pif

caries, offices, hundreds, tithes, or any other incorporeal

inheritances, though with the confirmation ofthe dean and

chapter, or of other perfons required by law to confirm.

the fame, will not bind the fucceffor.

(a) 3 Bac. Abr . E. 3. 1 Inft. 45 a . vid . Elmer's cafe. 5 Co. 2 .

(b) Vid. Jewel's cafe . 5 Co. 3 .

ALL
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ALL the books agree that a leaſe for three lives of tithes,

or other incorporeal inheritances, will not bind the fuc

ceffor, though the ancient rent be reſerved, and the leaſe or

grant confirmed ; becauſe the fucceffor would be without

the tithes or other inheritance, and would have no remedy

for the rent reſerved ; he could not diftrain, becauſe there

would be no place in which he could take a diſtreſs, the

things leafed or granted being perfectly incorporeal and in

vifible ; he could not have an affize, becaufe either he had

not feifin, or ifhe had, yet there would be nothing to put

in view of the recognitors ; and he could not main

tain an action of debt during the leaſe, becauſe being for

three lives, it is an eſtate of freehold, which will endure no

action of debt ſo long as it continues.

It is held likewife in fome books, that a leafe fortwenty

one years of ſuch incorporeal inheritances, though they

have been uſually demifed, and the ancient rent referved out

ofthem, is notwithſtanding voidable by the fucceffor within

theſe ftatutes, becauſe, though the rent referved be good

by way ofcontract between the leffor and leffee, and debt

may be maintained for the recovery ofit ; yet, they ſay, it

is not fuch a rent as is incident to the reverfion, nor ſhall

paſs with it to the fucceffor ; and that therefore the fuc

ceffor having no remedy for the rent, fhall not be bound

bythe leafe.

BUT this point feems to have been fhaken by contrary

refolutions ; for fome books exprefsly hold fuch leafe for

years to be good againſt the fucceffor ; becauſe he has re

medy for the rent by action of debt, and that it has been fo

adjudged ; and they make a diftinction betweeen fuch a

leafe for years, and a leafe for life ; they fay likewife that

the rent iffues out of the tithes by way of render, though

not in point of remedy, becauſe no diftrefs can be taken for

it ;
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it ; but that this is fupplied by action of debt which lies

for fuch rent, and ſhall devolve to the fucceffor ; and that

fuch rent does not lie only in privity of contract, as a fum

in grofs, but is incident to the reverfion, otherwiſe the fuc .'

ceffor could not have it, being only privy to the estate,

not to the perſonal contracts of his predeceffor.

ALL the books, however, agree, that a leaſe for three

lives or twenty-one years , of a manor, with the advowſon

appendant, or of lands or houſes and of tithes ufually let

therewith, referving the ancient rent, is good, and ſhall bind

thefucceffor within thefe ftatutes ; for though the rent does

not iffue out of the advowfon, tithes, &c. in point of re

medy, yet the rent is greater in refpect of them, and the

fucceffor has his remedy for the whole rent upon the lands,

or other corporeal hereditaments let with them ; and

Vaughan proves this from the exprefs words of 13 El . c . 10,

which are, that all leafes, by any fpiritual or ecclefiaftical

perfons, having lands, tenements, tithes or hereditaments,

other thanfor twenty-one years or three lives, fhall be void ;

fo that the ftatute plainly fhews, that in fome way or

other, tithes may be leafed for twenty-one years or three

lives ; and if they cannot be leafed fingly, it muſt be with

lands uſually let with them (a) .

BUT this doubt is now removed by ſtatute 5 G. 3, c. 17,

by which it is enated " that all leaſes for one, two or three

lives, or any term not exceeding twenty-one years, of any

tithes, tolls, or other incorporeal hereditaments, folely, and

without any lands or corporeal hereditaments, by any

archbishop, biſhop, mafter and fellows, or other head and

members of colleges or halls, deans and chapters, precen

tors, prebendaries, mafters and guardians of hofpitals, and

(a) Vid. 3 Bac. Abr. Leafes, E. 5, where all the cafes on the ſubject

are put together.

every
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every other perſon and perfons, who are enabled, by the

feveral ſtatutes now in being, or any ofthem, to make any

leafe or leafes for one, two or three lives, or any term or

number ofyears, not exceeding twenty-one years, of any

lands, tenements, or other corporeal hereditaments, ſhall

be deemed as good and effectual in law againſt fuch arch

biſhop, biſhop, mafters and fellows, or other heads and

members of colleges or halls, deans and chapters, precen

tors, prebendaries, maſters and guardians of hofpitals, and

other perfons fo granting the fame, and their fucceffors, in

the fame manner as any leafe made by ſuch perſons or

bodies politic of any lands or other corporeal hereditaments

now are, by virtue of the ſtatute of 32 H. 8, or any other

ſtatute now in being."

AND it is enacted further, "that in caſe the rent reſerved

on any ſuch leaſe ſhould be in arrear and unpaid, by the

ſpace of twenty-eight days after any of the days on which

it is made payable, the leffors, or their executors, admini

ftrators and fucceffors refpectively, may bring an action or

actions ofdebt againſt the leffee or leffees, their heirs, exe

cutors, adminiſtrators or affigns, for the recovery of fuch

rent in arrear, in the ſame manner as any landlord or leffor

or other perſon or perfons may do for the recovery of

arrears of rent due on any leafe or leafes for life or lives,

or years, by the laws now in being."

BUT it is provided " that nothing in this act contained

fhall be conftrued to extend to enable any mafter and fel

lows, or other head and members of colleges, or halls,

deans and chapters, precentors, prebendaries, mafters and

guardians of hoſpitals, or other ecclefiaftical perſons, to

grant leaſes for any longer or other terms than by the lo

cal ſtatutes of their ſeveral foundations, they were before

reſpectively enabled to do.”

L
THE
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THE words of the ſtatute of Henry the eighth, which

expreſs the ſeventh requiſite to be obſerved with respect to

the leaſes in queſtion, are theſe, " That the act ſhall not

extend to any leaſe of any manors, lands, tenements, or

hereditaments, which have not moſt commonly been letten

to farm , or occupied by the farmers for the ſpace oftwenty

years next before ſuch leaſe thereof made."

On this clauſe it has been held, that where the tempo

ralties of a biſhopric come into the hands ofthe King, and

he keep them twenty years or more, and during that time

let to farm, for eleven years or more, lands which had

not been before uſually let, and then appoint a fucceffor,

and reſtore him the temporalties, the latter cannot, by any

leaſe of thoſe lands for the leafing ofwhich he has no other

warrant than this leafing by the King, bind his fucceffor :

Forthe King might have let the bishop's palace, or the de

mefnes about it, and then if the fucceffor might likewiſe

make a binding leafe of them for twenty-one years or

three lives, and ſhould die or be removed, that which was

intended to give the farmers a fecure poffeffion during their

leafes, would introduce a great inconvenience on the fuc

ceffor: It is therefore an eftabliſhed rule, that the previous

letting which is required to make the leaſe for twenty-one

years or three lives, binding on the fucceffor, muſt have

been by the perfons intitled to the poffeffion of the lands,

or the occupation by the farmer, by their permiffion (a).

Ir is certain that a letting or occupation for eleven

years, at one or at ſeveral times, within the twenty years

next before the making of the leafe, is fufficient ; but fe

veral inconveniencies may poffibly arife from .requiring

that the eleven years' occupation fhould be abſolutely within

(a) Vid. Co. Lit. 44 a. Palmer. 175. 3 Bac. Abr. Leaſes, E. 6.

the
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the twenty immediately preceding the leafe : If lands had

been formerly let to farm ever fo long, or ever ſo fre

quently, yet if the biſhop or other perfons, whoſe poſ

feffions they are, fhould keep them in their own hands

fifteen or twenty years, theſe lands could not be leafed for

twenty-one years or three lives to bind the fucceffor, till

they had undergone a probation of eleven years longer in

the occupation of a farmer : and ſeveral other cafes might

be put, in which, according to this conftruction, the fuc

ceffor could have no benefit of the ftatute till after eleven

years at leaſt. And the difficulty does not feem to be

folved in a fatisfactory manner, in the books (a).

It ſeems, however, that, whatever difficulties may arife

infome poffible cafes, by the whole tenor and the obvious

intention of the act, the letting or occupation for eleven

years or more muſt neceffarily be within the twenty years

next before the leafing under the ftatute : the reſtriction

with refpect to the rent reſerved is expreffed in fimilar terms,

"fo much yearly rent or more, as hath been moft com

monly yielded and paid within twenty years next before

fuch leaſe made ;" and as the intention of the act was to

ſecure the intereft ofthe fucceffor, the moſt advantageous

rent was certainly in contemplation, which is moſt likely to

be that which has been moſt uſually given within the lateſt

period.

A DEMISE by copy ofcourt roll is fufficient to warrant

a leafe under thefe ftatutes, for it is in judgment of law

but an eſtate at will, and without question lands demiſed at

will by thoſe who have the proper title, rendering rent, are

lands accuftomably let to farm within the act (b). This

indeed does not feem to be very material to the fubject ;

(a) Vid. 3 Bac. Abr. where all the cafes are collected, Leafes E. 6.

(b) Co. Lit. 44 a, dean and chapter ofWorceſter's cafe. 6 Co. 37.

L 2 for
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for it has been ſeveral times held, that bifhops, or other

ecclefiaftical perſons, are not reſtrained either by the 1 El.

c. 19, or 13 El. c. 10, from making grants of copyhold lands

in fee, in tail, or for lives, or for any number of years ac

cordingto the cuftom ofthe manor, and that no confirma

tion is neceffary to make fuch grants good, becauſe when

the grant is made by any one who has a lawful eſtate or

intereft, the copyholder is in by the cuſtom, without any

regard tothe eſtate or perſon of the grantor (a).

IF twenty acres ofland have been uſually let, and leafe

be made ofthoſe twenty, and ofone acre more which was

not uſually let, reſerving the uſual yearly rent, and ſo much

more as exceeds the value of the other acre, this leaſe is

not warranted by the ſtatutes, for as part was not uſually

let, and the rent iffues out of the whole, the ufual rent is

not reſerved (b).

THE eighth reſtriction is expreffed in theſe terms, " That

on every fuch leaſe there muſt be reſerved yearly, during

the fame leafe, due and payable to the leſſor and his fuc

ceffor, ſo much yearly rent or more, as hath been moſt

commonly yielded and paid, within twenty years next be

fore fuch leaſe made."

On this clauſe, it has been determined, that where the

rent has been, before the letting under the ftatute, uſually

paid at four feaſts of the year, yet if, by the leaſe, it be

made payable at two feaſts, or at one time, this is fufficient,

becauſe the words ofthe ftatute are, " that it fhall be re

ſerved yearly," without preſcribing the portions in which

it is to be paid (c) .

AND where not only a yearly rent was formerly re

ferved, but things not annual, as heriots or any fine or other

profit on the death of the farmer, yet if the yearly rent

(a) 4 Co. 23 b. (b) Co. Lit. 44 a . (c) Id . ibid, and 6 Co. 37.

alone
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alone be referved in a leaſe under the ftatute, that is fuf

ficient ( a) .-If a prebendary make a leaſe for years, ren

dering rent, and referving the running of a colt ; and at

the expiration of this leafe, a new one be made, rendering

the fame rent, without referving the running ofthe colt, this

is good ; but if a leaſe be made ofa manor, excepting the

woods, rendering rent, and after the expiration of it, there

be a new leaſe rendering the fame rent without ſuch excep

tion, this fecond leaſe is bad (b) .

If two farms have been uſually let feparately, the one

for zol . and the other for 10l. and a leaſe be made of both

together, rendering 30l . this ſhall not bind the fucceffor,

forthe ancient rent which formerly iffued out ofthe two

farms feparately, according to the aforefaid proportion, now

iffues wholly out of each, and out of every part of each ;

and if two farms might be joined in one leaſe, twenty

might be joined, which would be very prejudicial to the

fucceffor, becauſe, when two are joined, the lofs would be

the greater ifthe tenant ſhould prove inſolvent (c) .

BUT a part of lands ufually let at a certain rent, may

be let at a rent in proportion to the extent and value of the

part fo let, for this is, in effect, reſerving the ancient rent,

and perhaps, it might be impoffible to make aleaſe of all,

if it were not permitted to divide the great farms (d) . But

ifa biſhop ſeiſed of two manors, in right of his biſhopric,

which have been uſually let together, make a leafe of both

manors, referving the ancient rent out ofone ofthem only,

this will not be a good leafe to bind the fucceffor, becauſe,

his remedy for the rent is confined to part of the lands only,

(a) Id. ibid.

(b) Harg. Notes to Co. Lit. 44 a.

(c) Vid. LordMountjoy's cafe. 5Co. 4, Cro. Car, 23. 3 Keb . 380.

(d) Co. Lit. 44 a.

L 3
whereas
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whereas before the whole was chargeable-Yet, if the

biſhop let one of the manors, reſerving the rent formerly

referved on both, this will bind the fucceffor, forthough the

diftrefs for the ancient rent be not fo extenfive, yet the fuc

ceffor cannot complain, having the refidue in his own hands

or out uponanother leafe (a).

THE whole rent muſt be reſerved, payable not only to

the fucceffor, but to the leffor himfelf, and therefore, if a

biſhop make a leafe of land, the ancient rent of which was

Iol. and referve but 51. per annum during his ownlife, and

Iol . per annum after his death to the fucceffor, this ſhall

not bind, becauſe the rent originally referved was not pur

fuant to the ftatutes (b).

THE next and laſt rule is, that theſe leaſes muſt not be

without impeachment ofwaste. This is exprefsly provided

for only by the ftatute of Henry the eighth, but it has been

refolved onthe ftatutes ofElizabeth, that the feveral perfons

therein refpectively mentioned, are by equitable conftruc

tion reftrained from making leafes difpuniſhable ofwaſte (c) ;

for if, as the preamble ſpeaks, long and unreafonable leafes

be the chief cauſes of dilapidations, and the decay of all

fpiritual livings and hoſpitality, much more would they be

fo, if they were made difpunishable of wafte ; and therefore

thoſe ſtatutes, being made to preventſuch unreaſonable leaſes

for the future, muſt by confequence prohibit the power of

committing or ſuffering wafte. But it is not neceſſary that

there fhould be in the leaſe an expreſs prohibition of waſte ;

it is fufficient, if the eſtate conveyed be not, by legal con

ftruction, difpuniſhable of waſte.-If a leafe be made for

life, remainder for life, this is difpunishable of waſte, be

(a) 3 Bac. Abr. Leafes, E. 4, and the cafes there cited .

(b) 5Co. 6 a.

(c) Co. Lit. 45 a. 6 Co. 37 a.

caufe
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cauſe in waſte, the place wafted is to be recovered, as well

as treble damage, which cannot be, in this cafe, by the re

verfioner, without deftroying the intermediate eſtate for

life. But if a leaſe be made to one for three lives, this leaſe

is good, and the occupant, if any happen, fhall be puniſhed

for waſte, within the ſtatute of Glouceſter, which gives an

action ofwaſte againſt any one who holds in any manner

for life or years ; and an occupant in this caſe holds for

term of life (a) .

HOSPITALS erected under the authority of the 39 El.

c. 5 (b), are put under the fame reftrictions with the other

corporations we have been here confidering ; for bythe

fecond ſection of that ftatute, it is provided " that all leafes,

grants, conveyances or eſtates to be made by any fuch cor

poration, exceeding the number of twenty-one years, and

thatin poffeffion, and onwhich the ufual rent or more bythe

greater part of twenty years next before the making of

fuch leafe, fhould not be referved and payable yearly, ſhall

be void."

"

AND it is further provided, by the fifth fection, " that

no corporation to be founded by the force of that act ſhall

do, or fuffer to be done, any act or thing, by means of

which any ofthe lands, tenements, hereditaments, ftock,

goods, or chattels of fuch corporation, or any eſtate, inte

reft, poffeffion or property of or in the fame, or any of

them, fhall be vefted or transferred in or to any other

whatſoever, contrary to the true meaning ofthat act" (c) .

BESIDE the general reftrictions impofed on the cor

porate bodies mentioned in the 13 El. c. 10, there is

(a) Vid. Deanand chapter ofWorcester's cafe. 6 Co. 37.

(b) Vid. page 57.

(c) Vid. the Cafe of

win, v . -Waller, Efq.

―――― Clements, Efq. et al. Exors. of Dr. Bald

4Bur. 215, 4.

L 4
another
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another particular reſtriction with regard to college leaſes,

and another with refpect to the leafes of beneficed clergy

men : The first is impoſed by 18 El. c . 6. which enacts,

" That no maſter, provost, prefident, warden, dean, go

vernor, rector or chief ruler of any college, cathedral
which

Collegefear church , hall or houfeof learning in either of the univerſities ,

are tobe

gran
ted

.

nor any provoſt, warden or other head officer of the col

leges of Wincheſter or Eaton, nor the corporation of any

ofthe fame, fhall make any leafe for life, lives or years,

ofany farm or any their lands, tenements or other here

ditaments to which any tithes, arable land, meadow or paf

ure doth or fhall appertain, unleſs the one thirdpart at the

leaft of the old rent be referved and paid in corn, for the

faid colleges, cathedral churches, halls or houſes, that is to

fay, in good wheat, after fix fhillings and eight- pence the

quarter or under, and good malt at five fhillings the quar

ter or under, to be delivered yearly on days prefixed at the

faid colleges, catheral churches, halls, or houſes ; and for

default thereof, to pay to the faid colleges, cathedral

churches, halls or houſes, in ready money, at the election

of the leffees, their executors, adminiftrators and affigns,

after the rate at which the beſt wheat and malt in the

market of Cambridge for the rents that are to be paid to

the ufe ofthe houſe or houſes there ; and in the market of

Oxford for the rents that are to be paid to the uſe of the

houſe orhouſes there ; and in the market of Wincheſter for

the rents that are to be paid to the uſe of the houſe or houſes

there ; and in the market ofWindfor for the rents that areto

bepaid to the uſe ofthe houſe or houſes at Eaton ; is or ſhal

be fold the next market day before the ſaid rent ſhall be

due, without fraud or deceit; and that all leafes otherwiſe

thereafter to be made, and all collateral bonds or affurance

to the contrary, by any of the faid corporations, ſhall be

void
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void in law to all intents and purpoſes ; the fame wheat,

malt, or the money coming of the fame, to be expended

to the uſe of the relief ofthe commons and diet ofthe faid

colleges, cathedral churches, halls and houſes, and the fel

lows andſcholars in the fame, on pain of deprivation ofthe

governor and chief rulers of the faid colleges, cathedral

churches, halls and houſes, and all others thereunto con

fenting."-With refpect to the leafes of beneficed clergy

men, it is enacted by 13 El. c. 20, " That no leafe to be

made ofany benefice or ecclefiaftical promotion with cure,

or any part thereof, and not being impropriated, ſhall en

dure any longer than while the leffor fhall be ordinarily re

fident and ferving the cure of fuch benefice without abſence

above fourſcore days in any one year, but that every fuch

leafe, immediately on fuch abfence, fhall ceaſe and be void,

and the incumbent fo offending fhall for the fame lofe one.

year's profit of his faid benefice, to be diftributed by the

ordinary among the poor of the parish ; " and by 18 El.

c. 11. f. 7, it is directed " that after complaint made to the

ordinary, and ſentence given on any offence committed

bythe incumbent, by which he ought to loſe one year's

profit as before mentioned, the ordinary within two months

after ſuch ſentence given and requeft to him made, by the

churchwardens of the pariſh, or one of them, fhall grant

the fequeftration of fuch profits, to fuch inhabitant or

inhabitants within the pariſh, where fuch benefice ſhall be,

as to him ſhall ſeem meet and convenient ; and that on de

fault by the ordinary, every parishioner where the benefice

is may retain his tythes, and the churchwardens may enter

and take the profits of the glebe lands, and other rents and

duties ofevery fuch benefice, to be employed to the uſe of

the poor, till fuch time as fequeftration fhall be committed

by the ordinary, and that then, as well the churchwardens

as
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7

as the parishioners fhall yield account and make payment

to him or them to whom fuch fequeftration fhall be com

mitted."

BUT it is provided by 13 El. c. 20, f. 2, " That every

parfon, by the laws ofthis realm allowed to have two bene

fices, may demife the one of them, on which he ſhall not

then be moſt ordinarily refident, to his curate only, that

fhall there ferve the cure for him ; but that fuch leaſe fhall

endure no longer than during fuch curate's refidence with

out abfence above forty days in any one year."

As a further guard to theſe reftrictions, it is by 14 El.

c. 11, f. 15, enacted " That all bonds, contracts, promiſes

and covenants, thereafter to be made for ſuffering or per

mitting any perfon to enjoy any benefice or ecclefiaftical

promotion with cure, or to take the profits or fruits

thereof ſhall be to all intents and purpoſes adjudged

of fuch force and validity, and not otherwiſe, as leaſes,

bythe fame perfons made, of fuch benefices and ecclefi

aftical promotions with cure."

AND by f. 16, it is declared, " That all leafes, bonds,

promiſes and covenants of and concerning benefices and

ecclefiaftical livings with cure, to be made by any curate,

fhall be ofno other nor better force, validity or continu

ance, than if the fame had been made by the beneficed per

fon himſelf that demiſed the fame to any fuch curate."

THE purpoſe of the reftraining ftatutes was folely to

protect the intereft of the fucceffor, and therefore, though

the words of them be, that all grants, leaſes, and othercon

veyances or eſtates made in any other manner, than by

theſe ſtatutes is pointed out, fhall be utterly void, and of

no effect to all intents and purpoſes. It has been repeat

edly decided, that all grants or leafes, though not warranted

by theſe ftatutes, are good, againſt the grantor or leffor in

the
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the cafe of a fole corporation, and that in the caſe of an

aggregate corporation, they are valid during the continu

ance of the head, in whofe time they were made (a).

Thus if a biſhop grant the next avoidance of a church,

which is not warranted by 1 El. c. 19, becauſe it is athing

which lies merely in grant, out of which no rent can be

reſerved ; or make a leafe of the advowfon of a church, or

grant an annuity out of the poffeflions of his bifhopric, or

make a leaſe of tithes for three lives, or a leafe of any other

of his poffeffions, without purſuing all or any of the rules

before mentioned ; yet, in none of theſe cafes, is ſuch

leafe or grant void or voidable by the bifhop himſelf who

made it, but remains good againſt him during ſuch time as

he continues biſhop (b).

So, a leaſe made by a dean and chapter againſt the ſtatute

13 El. c. 10, ſhall not be avoided, nor any covenants there

in contained, during the life and continuance of the dean

that made the leafe ; fo that, if they have made a leaſe for

years of any of their poffeffions, and before the expiration

of it, make a concurrent leaſe alſo for the fame lands, and

thenmake athird leafe for lives, with an expreſs covenant,

that the grantee for lives fhall enjoy the land againſt the

ſecond or concurrent leaſe, and the grantee for lives being

in poffeffion be evicted, and bring covenant againſt the

dean and chapter ; in fuch a cafe, though the leafe forlives

bevoid bythe 13th El. c. 10, yet if the dean who made it

be living and continue dean at the time of the eviction, the

action will be maintainable for breach of the covenant

therein contained (c).

So, where a mafter and fellows of a college, by deed

inrolled, made a leafe for years, not warranted by the

(a) Vid. 3 Co. 59, 60, Lincoln College cafe.

(b) 3 Bac. Abr. Leaſes, H. 1. (c) Vid. eund. ibid.

ſtatute,
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ftatute, and afterwards fuffered a fine and five years to paſs

without claim ; though this was void againſt the fucceed

ing maſter, yet by conftruction the leafe and fine were held

good againſt the college, though a corporation aggregate,

during the life of the maſter, who was party to the leaſe,

and made no claim, becauſe he was the head and principal

part of the corporation, and chiefly concerned in in

tereſt (a).

So, if adean, archdeacon, prebendary, parſon, or other

fole corporation, make leaſes of their fole poffeffions, not

warranted by the ſtatutes , yet they fhall bind themſelves

during their whole time, becauſe the ftatutes were made

chiefly for the benefit of the fucceffors, and not to relieve

the parties themſelves againſt their own acts or grants (b).

BUT, where there is a chapter without a dean, as the

chapter of the collegiate church of Southwell, grants or

leaſes made by them contrary to 13 El . c. 10, are void from

the beginning againſt themſelves ; and fo it is of leaſes or

grants by any other corporation aggregate, who have no

head or principal ; for they must be either void from the

beginning, or good for ever, becauſe they continue always

the fame, and one has no fuperiority or power more than

another. And if the dean and chapter, or maſter and fel

lows, were all equally feifed, and the dean or mafter folely

fhould make a leafe, though it were in all refpects war

ranted bythe ftatutes, yet it ſeems it would be void from

the beginning, at common law, becauſe the dean or maſter

had no fole feifin by which he was authoriſed to make any

leafe at all ; but the chapter in the one cafe, and the fellows

in the other, having an equal eſtate and intereft, ought to

have joined in fuch leafe or grant, and for want of their

-

(a) 11 Co. 67. 78. 1 Rol . Rep. 169.

(b) Hetley, 24 a. Co. Lit. 45 a,

joining
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joining it ſeems void, and the leffee cannot hold it againſt

the dean and chapter, or mafter and fellows, if they feek

to avoid it (a).

As leafes and grants, not warranted by the ftatutes, are

not void againſt the leffors and grantors themſelves, fo nei

ther are leafes or grants made without due confirmation,

where confirmation is neceffary, but only by the grantor's

death or amotion (b).

AND as all leafes not made according to the ftatutes, are

notwithſtanding binding on the leffors, fo, in many cafes,

the fucceffors, by their own acts, may make them binding

on themſelves. That this may be the better underſtood,

it is neceffary to obferve that, at common law, when the

confirmation of the proper parties was wanting, the leafe

was in fome cafes abfolutely void against the fucceffor,

and in others only voidable at his option. -And the law

is nearly the fame at this day with reſpect to leafes not

made in perfect conformity with the requifitions of the

ftatutes.

Ar common law, there was a diftinction between the

cafe of thoſe fole ecclefiaftical corporations who were fup

poſed to have the fee fimple abfolutely in them, fuch as

biſhops and deans, with reſpect to the poffeffions of which

the latter were fole feiſed, and that of thoſe who were ſup

poſed to have only a qualified fee fimple, fuch as parfons,

vicars, prebendaries, provofts in cathedral churches, and

others who were preſentative or collative, and not elective.

LEASES, whether for years or for lives, by the former

without confirmation, were not void, but only voidable by

thefucceffor, and continued good till fome act was done by

him to avoid them.-But with refpect to the latter, there

was alſo a diſtinction between leafes for years, and leafes

(b) Id. ibid .(a) 3 Bac. Abr. Leafes, H. 1.

for
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for lives : leafes for years, without confirmation, were ab

folutely void without entry or other ceremony, ſo that no

acceptance of the rent, or any other act done by the fuc

ceffor, could affirm or make them good or binding againſt

himſelf: but leafes for life or lives, though without con

firmation, were good againſt the fucceffor till fome act was

donebyhimtoavoidthem ; and the reaſon was, that a leaſe

for life or lives, being an eſtate of freehold, could not paſs

without the folemnity of livery and feifin ; and therefore

to defeat ſuch a leaſe, there muſt have been an act of equal

notoriety, the entry of the fucceffor ; and confequently,

if thefucceffor, before entry, accepted the rent, or didany

other act fignifying his conſent to ſuch leaſe, this affirmed

it during his own time, ſo that he could never afterwards

avoid it, becauſe it was only voidable, and not actually

void bythe death or removal of the leffor.-Thelaw is the

fame at this day where the ſtatutes are not purſued .

ATcommon law there ſeems to have been no diftinction

between leaſes of things in livery, and of things in grant,

either in the cafe of bifhops and deans, or in that of par

fons and vicars, and other fimilar corporations : but in the

cafe of biſhops and deans, the ftatutes before mentioned

ſeem to have introduced a diſtinction between a leaſe for

years and a leafe for lives of things that lie in grant, which

did not exift at commonlaw. Thus, if a bishop before

the late ftatute of 5 G. 3, c. 17, had made a leafe for lives

of a portion of tithes, or other things not manurable, re

ferving the ancient rent, and had died or been removed,

and his fucceffor had accepted the rent, yet this acceptance

fhould not have bound him, becauſe the leafe was abfolutely

void by the death or removal of the leffor, without entry

or other ceremony ; for the leaſe being of things lying only

in grant, no rent could be referved out of them recover

able
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able by the fucceffor ; he could not diftrain, becauſe there

was no place where a diſtreſs might be taken ; and an ac

tion of debt would not lie, becauſe, the leaſe being for lives,

no action of debt was maintainable till after the expiration

ofthe lives ; and therefore, fince his acceptance of the rent

due at one day would not enable him to fue for future ar

rears, if payment fhould be refufed, he was not to be

bound by fuch acceptance.-But if the tithes or other

things lying in grant, had been let for years, there the

fucceffor's acceptance of the rent would have bound him

during his time ; becauſe then he might have an action of

debt for any arrears that might accrue afterwards : and in

this reſpect the law upon theſe ſtatutes, as to biſhops, ap

pears to be the reverſe ofthe common law as to parſons,

vicars, &c. for as their leafes for years were abſolutely

void, by their death or removal, but their leafes for life or

lives only voidable; fo, here the bifhops leafes for lives

are abfolutely void, whereas their leafes for years are only

voidable bythe fucceffor (a).

THE late ftatute of 5 G. 3, c. 17, has put an end to

this diftinction between a leaſe for life or lives, and a leaſe

for years, where the only objection to them, as not pur

fuing the ftatutes, is that they are made of things that lie

in grant.

If a bishop make a defective or voidable leafe or grant,

not only the fucceffor may avoid it, but alſo the King,

when the temporalties come into his hands, may take ad

vantage of the defect, fo far as to avoid it during the va

cancy of the bishopric, in privity and right of the biſhop ;

but this ſhall not fo abfolutely avoid the leaſe, but that the

fucceeding bifhop may make the fame either good or void,

at his election, as to himſelf; and this either exprefsly, as

(a) Vid. Bac. Abr. Leafes, H. 1 .

by
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by actual agreement to the leafe or grant of his predecef

for; orbyimplication, as by acceptance of rent accrued af

ter the death or removal of his predeceffor ; or by doing

any other act, which amounts to an agreement in law :

and therefore this cafe of an avoidance by the King, differs

fromthe cafe of an avoidance bythe fucceffor himself; for

an avoidance by the fucceffor, avoids it not only for his

own time, but alſo againſt all his fucceffors ; fo that they

never can ſet it up again, or affirm it by any act of theirs

whatever becauſe it was avoided by one who had the

whole fee fimple in him as much as any of the fucceffors

can have ; but the King has not the fee fimple in the tem

poralties, but only the cuftody or guardianſhip of them

during the vacation of the bifhopric, which is but a tem

porary and qualified intereft (a) .

It is further to be obſerved, that the acceptance of rent

which is to affirm a voidable leafe, muſt be by him who is

perfect fucceffor : therefore, where the fucceffor of a biſhop,

before he had a reftitution of the temporalties from the

King's hands, accepted a rent reſerved by his predeceffor

on a voidable leafe, yet it was held that notwithſtanding

this acceptance, he might enter and avoid the leafe ; be

caufe before fuch reftitution he was not perfect fucceffor ;

and then fuch acceptance of the rent fhould not bind him,

any more than if he had been a perfect ſtranger (b).

WITH refpect to leafes by corporations aggregate re

ftrained by theſe ftatutes, the diftinction between a void

and voidable leafe cannot exift, where the leaſe is made by

the head with the concurrence, properly expreffed, of the

reft of the corporation ; becauſe they have the eftate ab

(a) Earl of Bedford's cafe, 7 Co. 7, cited 3 Bac. Abr. ubi fupra.

(b) Palm. 517, Biſhop of Oxford's cafe, cited 3 Bac. Abr. ubi

fupra.

folutely
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folutely in fee fimple : when, therefore, a leafe fo made is

not warranted by the ftatutes, it is merely voidable bythe

fucceffor ofthe head with the reft ofthe corporation but

if, in ſuch a caſe, the fucceeding dean or maſter, without au

thority in writing from the corporation, accept rent ; this

fhall not affirm the leafe during the life or continuance of

fuch mafter or head who fo accepted it ; for the right being

as much in the fellows or other members ofthe corpo

ration, as in the mafter himſelf, he cannot by any act of

his own conclude or bind them from their entry on any

voidable leafe : and he himſelf in their right may enter to

avoid fuch leafe, notwithstanding his own acceptance of

the rent (a).

DEANS and chapters, and other perfons included in the

reftraining ftatutes, for fear of incurring the penalties of

them, have been careful to preferve the fame deſcriptions

in their leaſes ſince thoſe ſtatutes which had been uſed be

fore ; and poffibly at the time ofthe old leafes, there might

be barns or ancient buildings, which after ſuch a length of

time, muſt have been long fince decayed and gone ; and

therefore it would be hard to decree a defendant at this

day, at the expiration of his leafe, to deliver up the pre

mifes with fuch buildings on them, when there is not the

leaft proof, that they were in being at the time of making

the leafe and for this reafon, where the leafes of a dean

and chapter are oflong ftanding, and have been continued

down to this time without any variation as to the form,

they cannot have a decree in chancery, for a ſpecific per

formance ofcovenants for repairs, againſt the preſent te

nants, but must be left to their legal remedy ofan action at

lawfor non-performance (b) .

(a) 11 Co. 79 a. cited 3 Bac. Abr. ubi fupra.

(b) Per Lord Hardwicke, in the cafe of the dean and chapter of Ely v.

Sir Simeon Stewart . 2 Atkyns 44, 45.

ONM
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On theſe ſtatutes it yet remains to be confidered, what

the law is with reſpect to grants of offices by biſhops

and other ecclefiaftical perfons .

AT common law, grants of offices might be made by

all ecclefiaftical perfons in as abfolute a manner, as a grant

of any part of their poffeffions, and were fubject to the

fame condition of being void againſt the fucceffor ; unleſs

confirmed in the fame manner as other grants . The fta

tute of Henry the eighth, which, under the limitations and

reſtrictions ſpecified, enabled biſhops and the other ecclefi

aftical perfons, to make grants of their own authority

without confirmation, does not extend to grants of offices ;

they remained, therefore, after that ſtatute, as at common

law, and confequently, in order to bind the fucceffor, muft

have been confirmed by thofe parties, whofe confirmation

was neceffary to all grants before that ftatute ; and with

fuch confirmation, any grant of an ancient office, whether

in the uſual manner or in any other, with the uſual or any

other fee, or of any new office, in any manner or with any

fee, would have been binding on the fucceffor. Thus, ifan

ancient office belonging to a bishopric had been uſually

granted only to one, yet a grant of it to two for their lives,

with confent ofthe chapter, would have been good (a) .

ITHE ftatutes of 1 Eliz. c. 19, and 13 El. c . 10, do not

exprefsly impoſe any reſtriction on the grant of offices ;

but, by equity ofconftruction, they have introduced a very

important alteration in the law on this fubject.- Patents

or grants ofoffices, with fees, falaries, or profits annexed

to them, are not mentioned in theſe ftatutes . There are

no general words adapted to the cafe of offices ; and yet

(a) 10 Co. 60 a.

there
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I

there was not a fingle bifhopric at the time, without fome

office granted.

HAD the legislature intended to reſtrain the regranting

ofthem, as they ſhould drop in, it muſt have been doneby

a ſpecial proviſion, with an exception of fome, at leaſt, of

judicial offices. As the general reſtraint is not extended

to the cafe, there was no occafion to make exceptions.

THE purpoſe of theſe ſtatutes was to prevent dilapida

tions; the contemplation of which gave riſe to the diftinc

tion between the grants of ancient offices, with the ancient

fee, and in the uſual manner, and grants in any reſpect

differing from thefe.-To continue ancient offices, with

the ancient fees, and in the uſual manner, was not a dilapi

dation of the revenues : every incumbent left this power

to be exerciſed by his fucceffor, as his predeceffors had left

it to be exercifed by him. Such grants were no new

charge on the bishopric or other ecclefiaftical promotion ;

which only remained liable to thefame fees or falaries, to

whichit was liable before (a) .

BUT a grant of a new office with a new fee, or ofan old

office with an additional fee, or in a different manner from

that in which it had been uſually granted, would be a new

charge, and might operate as a complete evafion of the

ftatutes.

WHETHER the biſhopric or deanery to which the office

belongs, be ofancient or ofnew foundation, is immaterial ;

for though offices belonging to the latter cannot, when re

ferred to the time of the ftatutes of Elizabeth, be strictly

faid to be ancient offices, nor to have been granted with

ancient fees, yet if any queſtion aroſe after theſe ſtatutes,

(a) Per Lord Mansfield. 1 Bur. 222.

M 2 with
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1

with respect to the validity of fuch grants, it would na

turally be decided by the ufage which had obtained be

fore (a).

THESE grants appear generally to have been made for

the life ofthe grantees ; for it was confidered to be too fe

vere and rigid a conftruction, to confine them to be made

determinable on the death, tranſlation, or promotion of the

grantor ; becauſe this would have diſcouraged men of abi

lity and capacity to undertake the exerciſe of them : and

to grant fuch offices for twenty-one years, or for any other

term of years, would introduce many inconveniences, by

letting in executors, ftrangers, and other unqualified per

fons ; and therefore any grant of fuch offices for years

ſeems againſt the policy of the common law, and the be

nefit ofthe fucceffors, for which thoſe ftatutes intended to

provide, and by confequence will not bind them (b) .

BUT iffuch offices have been anciently granted to one

for life, this induces no neceffity of their being granted to

two for their lives ; and therefore fuch a grant will not

bind the fucceffor, though one of the grantees fhould die

in the life of the grantor, fo that there would be but one

life in being againſt the fucceffor ; becauſe ſuch a grant to

two was improper in its foundation.

So, ifan office has been uſually granted to one with an

ancient fee, and afterwards a grant is made to another in re

verfion, after the death of the firft grantee ; this ſhall not

bind the fucceffor ; for, if where an office has been uſually

granted but to one, it might afterwards be granted to two,

or in reverfion ; the power might be abuſed, and grants

made to twenty, or for twenty lives in reverfion one after

another (c).

(a) Vid. 10 Co. 61 b. (b) 10 Co. 61 a. (c) Id. ibid.

BUT

C
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BUT ifan office has in fact been uſually granted to two

or more for their lives, or has been granted in reverfion,

fuch a grant will be good ; and the grand criterion ofthe

validity of the grant, is not the utility or neceffity of the

office, but the ufage previous to thoſe ſtatutes (a) .

IN fome ofthe earlier cafes, however, the diftinction be

tween biſhoprics of the old and new foundation, introduced,

from inadvertence, the confideration ofthe neceffity of the

office inthe caſe of the latter, and the reaſonableneſs ofthe

fee attached to it. In the cafe of the biſhop of Cheſter,

it was refolved, fays Lord Coke (b), " that though the

biſhopric was founded of late time, that is, in the time of

Henry the eighth, yet a grant of offices of neceffity to one

in poffeffion with a reaſonable fee, the reaſonableneſs of

which ſhall be decided by the court of juſtice in which it

ſhall depend, is good, and exempted from the general re

ftraint ofthe act of 1 El. c. 19."

FROM an apprehenfion likewiſe, that offices were not

within this ftatute, the validity of a grant of a new office

with a fee was atfirst decided on from thefuppofed neceffity

of the office and the reaſonableness of the fee, even in the

caſe ofan old biſhopric .-The biſhop of Ely, on the 20th

ofApril 1558, a few months only after the paffing of the

ftatute i El . c . 19, made a grant of the office ofkeeping his

house and garden, which was never granted before, with a

fee or falary of three pounds a year, This came in judg

ment, as it is cited in ſome of the books (c ), in Hilary, the

10 El. and it was held good, becauſe the office was

thought to be a neceſſary office, and the fee reaſonable,

which, it was faid, was the proper meaſure, by which to

judge, " whether it was an indirect alienation, under colour

(a) Per Lord Mansfield.

(b) 10 Co. 61 b.

1 Bur.223.

(c) Ley 78.

M 3
of
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of a new grant." Though it was extraordinary, fays

Lord Mansfield, to hold this office neceffary, or the fee

reaſonable ; or indeed to imagine that any office could be

neceffary, which never exifted before.

IN the cafe of the bishop of Chefter, before mentioned,

it appeared, that the biſhop, after the ſtatute of the 1 El.

granted to George Bolton, an annuity of five marks per

annum for his life, pro confilio impenfo et impendendo, which

was confirmed by the dean and chapter ; that after the

death of the bishop, Bolton brought a writ of annuity

againſt the ſucceffor, and in his declaration averred, that

the predeceffors of the biſhop had granted reaſonable fees,

but did not aver that this fee had been granted before ; the

opinion of the court was against him, and he never had

judgment. But the reaſon of the opinion was,
" that

this was a voluntary thing, and not an office" (a).

IN the 43d of Elizabeth, the true diſtinction ſeems to

have been taken : It appeared that the archbiſhop ofCan

terbury had granted the office of ſurveyorſhip, with the

ancient fee, and more : it was held void on account ofthe

new addition, that being an injury to the fucceffor (b) .

THE next remarkable caſe on this ſubject is that of the

biſhop of Saliſbury, which was decided in Trinity 11 of

James the firft, as reported (c) in Coke's reports . It

was a writ of ſecond deliverance brought by Simon Stan

ton and Henry Knap againſt John Green, for taking 127

fheep at Blewbury in the county of Dorfet ; the de

fendant avowed the taking, becauſe John, biſhop of Salif

bury, being feifed in his demefne as of fee in right of his

bishopric of the manor of Sherborne, in the county of

Dorſet, ofwhich the place where, &c. was parcel, granted,

(a) Ley 75, cited 10 Co. 61. (b) Ley 75. (c) 10 Co. 58 a.

on
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on the laſt day of September, in the 27th of Elizabeth, to

Edward Green, and the faid John Green, and to each of

them, the office offurveyor ofall his manors in the county of

Dorfet- -and elsewhere in the kingdom ofEngland, to be

exerciſed by them and their deputies, for whom they

ſhould anſwer, to have and to hold to them, for the term

oftheir lives ; and further, that the faid biſhop by the fame

deed granted to them a rent of twenty nobles a year ifſuing

out ofthe faid manor of Sherborne, with a clauſe of diſtreſs ;

and that the grant was confirmed by the dean and chapter,

on the 5th of September, in the 28 of El. in the life of the

faid John, biſhop of Saliſbury ; and he averred, that the

faid office was an ancient office, and that thefaid office, to

getherwith the aforefaidfee of6l. 135. 4d. had beengranted

by the faid John biſhop of Saliſbury, and his prede

ceffors, " to fuch perfon or perfons as they pleaſed .”

He then fhewed the death of Edward Green, alledged that

he demanded the rent, and in default of payment, dif

ftrained.- -In bar of this avowry the plaintiff pleaded

the ftatute of El. c. 19 ; and, " that neither the office

aforefaid, nor the annual rent aforefaid, before the grant

aforefaid, were ever granted by the ſaid biſhop nor by any

ofhis predeceffors for any longer time than for one life, by

which the grant aforefaid, by the aforeſaid John, late biſhop

ofSaliſbury, by force of the act aforefaid, was void." On

which the avowant demurred.

I

AFTER ftating feveral objections to the pleadings, the

reporter goes at full length into the merits ofthe queſtion,

the fubftance of which having been given on ſeveral former

occafions, it is not intended to repeat here ; the chiefpur

poſe for which the cafe is here introduced, is merely to

fhew that the queſtion ofthe neceffity of the office, or ofthe

reasonableness ofthe fee, was not before the court, although

1

M 4 in
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in the courſe of the argument much matter is introduced

concerning both .- By the fifth reſolution (a), in this caſe,

it was declared, " that the grant of an ancient office to one

with the ancient fee, by a bishop, fhall not bind his fuc

ceffor, unless it be confirmed by the dean and chapter, for

that fuch grants are not reftrained by the ftatute of the

firft of Elizabeth, and therefore remaining at common law,

ought to be confirmed by the dean and chapter.”

As this was a grant for more than one life, contrary to

the ufage ftated in the bar to the avowry, judgment was

given for the plaintiffs,

THE biſhop of Chicheſter was feifed in fee of a park in

right of his biſhopric, and had the office of park-keeper,

which he granted by deed in the 44th of Elizabeth, to one

Freedland for life, and alfo granted him, for the execution

ofthe office, an annual rent of 31. 6s . 8d . together with a

livery of 13s. 4d. by the year, with pafturage for two

horfes in the park yearly, and the windfalls in the park,

with a clauſe of diſtreſs for the rent of 31. 6s . 8d. and the

livery of 13s . 4d. and this grant was confirmed by the

dean and chapter : for non-payment ofthe rent of 31. 6s. 8d.

Freeland took a diftrefs, and in avowry averred, that the

office and fee of 31. 68. 8d. were ancient, but made no

averment for the refidue. The plaintiff, the fucceeding

biſhop, in bar of the avowry, confeffed the grant, but

pleaded the ftatute of 1 El . c. 19, and averred that the paf

turage was never granted before, and entitled himſelf as

fucceffor to the grantor-to which the defendant demurred

-and it ſeemed to be agreed by all the judges, that if the

new additional fees had been in another claufe diftinct

from the grant of the office and the fee 31. 6s . 8d . or had

been granted for another confideration ; or if the biſhop

I

(a) Id. 62 a.

had
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had granted the office and 31. 6s. 8d . for him and his fuc

ceffors, and had granted the pafturage and other additional

fees during his own life only ; the grant, in either oftheſe

cafes, would have been good for the ancient office and fee,

but not for the additional fees : they agreed too, that ifthe

grant of the office had been with a fee of 51. where the

ancient fee was but five merks ; there the grant being in

tire would have been void in the whole againſt the fuc

ceffor. But the court was divided on the point whether

theſe clauſes were two diſtinct grants or only made one

intire grant ; two judges held that they were feveral and

diftinct, and two that they were intire and depending on

each other, and therefore void in the whole againſt the

fucceffor (a).

IN replevin, the defendant avowed on a grant made

to him by a dean and chapter of the office of caterſhip of

the church for life, with an annuity of 61. per annum, for

exercifing the office, and a claufe of diſtreſs ; and averred

that it was an ancient office pertaining to the dean and

chapter, but did not aver that the annuity was an ancient

annuity: the plaintiff in bar of the the avowry pleaded the

13 El. c. 10, and fhewed the death of the dean grantor, and

the election ofanother; and on demurrer the grant was

adjudged to be void (b) .

IN an action on the cafe for diſturbing the plaintiff in

the exerciſe of the office of register to the bishop of

Rocheſter, it was alledged that the office was an ancient

office, and grantable as well in reverfion as in poffeffion ;

and that in the year 1622 it was granted to the plaintiff by

the then bishop of Chefter, to be held after the death or

furrender of J. S. who held it for life, to be exerciſed by

(a) Gee Biſhop of Chicheſter v. Freedland, Cro, Car. 47.

(b) Humphrey v. Parfel, Brownl. 182 .

himſelf
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himſelf or his fufficient deputy ; on not guilty pleaded, a

trial at bar was had, and the plaintiff, to prove that it was

anancient office, and grantable in reverfion, fhewed a grant

of the fourth of Edward the fixth to one Robinſon, in re

verfion after the death of Bufhfield and Bufhfield, which

was confirmedby the dean and chapter, and was fubfifting

in the firft of Elizabeth; and that in the feventh of Eliza

beth he furrendered and took a new grant to him and

another. It was held by all the court that this was good

evidence to fhew that the office was anciently grantable in

reverfion, but that as it was matter offact, it was to be left

to the jury ; but they conceived, that if it had not been

ufually and anciently granted in reverfion, yet being grant

ed before the ftatute of the firſt of Elizabeth, and ſubſiſting

at the time of that ftatute, and having been confirmed by

the dean and chapter, it was a good grant : and the court

faid the jury might find the matter ſpecially if they would,

but they gave a general verdict for the plaintiff(a). About

fix years after this ( b) , the fame plaintiff brought another

action on the caſe for diſturbing him in the execution of the

fame office, in which, on a plea of not guilty, a ſpecial ver

dict was found, to this effect : That from time imme

morial, the biſhop of Rocheſter for the time being had uſed

to grant the office of the regiſter for all caufes within the

dioceſe of Rocheſter, as well in reverſion as in poffeffion,

for life, to be held and exerciſed when the office came in

poffeffion, by the grantee or his fufficient deputy . The

ftatute of the firſt of Elizabeth was found, and the facts

with refpect to the grant to the plaintiff to the fame pur

pofe as had been fhewn in evidence on the trial in the

former cafe, except that there was fome variation in the

(a) Young v. Stowel. Cro. Car. 279, M. 8. Car.

(b) Young v. Fowler, H. 14 Car. Cro. Car. 555.

dates.
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dates. It was further found that the plaintiff, at the time

of the grant, was an infant of the age of eleven years and

fix weeks, and not more ; but that he attained his full age

in the life-time of the bifhop and of the tenant for life ;

and that the defendant difturbed him in the exerciſe of his

office.

HERE two queftions were made. 1. Whether this

grant to an infant, to be exerciſed by himſelf, or his deputy, in

reverfion after the death of the tenant for life , was good

or not ; and, 2. Whether an office for life, ufually granted

in poffeffion or reverſion, being granted in reverfion, and

confirmed by the dean and chapter, was good to bind his

fucceffors.

As to the first, the court held that the infancy at the

time of the grant, was no cauſe to avoid it ; becauſe at the

time it fell into poffeffion, he was of fufficient age to exe

cute the office, and that, if it had become vacant during

his minority, yet the grant would have been good, becauſe

it was to be exerciſed by himſelf or hisfufficient deputy, and

was a minifterial not ajudicial office (a) .

As to the fecond point, they held that the office being

found to have been uſually granted in poffeffion for life, or

in reverfion for life, every biſhop for his time might grant

the office, becauſe it was a neceſſary office, and ought always

to be full ; fo that whenone died , there might always be ano

ther officer immediately to execute the office for the bene

fit ofthe King's fubjects ; and that when it had been uſually

granted for life in reverfion, there was not any prejudice to

the fucceffor, becauſe no matter of profit was taken from

him, and he had an officer who was neceſſary, and that this

was well warranted by the caſe of the biſhop of Saliſbury.

(a) Vid. the report, where an opinion of Co. Lit. 3 b. is examined.

IN

1
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In an action on the cafe for diſturbing the plaintiff in the

exercife of the office of commiffary of the bifhop of Lin

coln, and of official to the archdeacon of Leiceſter, on

the plea of not guilty, it was found that theſe were ancient

offices of judicature, always granted to one perfon for life,

the one by the biſhop, and the other by the archdeacon,

till 1609, when they were granted by the bifhop and arch

deacon feverally to doctor Chippendale and one Edward

Clerk for their two lives ; that afterwards, in 1614, they

were granted to Edward Clerk and Sir John Lamb, the

one by the biſhop and the other by the archdeacon ;

that the bishop's grant was confirmed by the dean and

chapter, and the archdeacon's by the bifhop, dean and

chapter ; and that after the death of that biſhop and that

archdeacon, their fucceffors feverally granted both offices

to the plaintiff, who, being disturbed by Sir John Lamb,

brought this action . "-The whole court held theſe offices

to be parcel of the poffeffions of the bifhopric and arch

deaconry, and exprefsly within the word hereditaments in

the ftatutes El. c. 19,I and 13 El. c. 10, and that there

fore, as they were ufually granted in poffeffion, the grant

in reverfion was without warrant, and that no neceffity

could be urged for it ; they therefore gave judgment for

the plaintiff (a).

THE next cafe we meet with on this fubject, is that of

Ridley and Pownell in the 27th of Charles the ſecond. It

was an action on the cafe for diſturbing the plaintiff in his

office of register to the biſhop of Bristol, and on the plea

of not guilty, a fpecial verdict was found " that Briftol

was a new biſhopric, founded in the time of Henrythe

eighth, and taken out of the bishopric of Saliſbury ; that

(a) Walker v. Sir John Lamb, Cro, Car. 258,

the
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the office was a neceſſary office, and had been granted

feveral times fince the foundation of the bishopric, to one

and his affigns for three lives ; that the late biſhop had

granted it to Ifrael Pownell and his affigns, for the lives of

Nathaniel, Edward, and Ifrael Pownell, of whom Edward

was yet living ; and that the prefent biſhop granted it to

the plaintiff for life ; and that both theſe grants had been

confirmed by the dean and chapter."

I

My Lord Hale, who, as Lord Mansfield obferved (a),

diftinguiſhed what he read, and thought and reaſoned from

himſelf, faid, " that before the ftatute of 1 El. there was

no difference between the grant of offices of old and new

bishoprics ; that both the old and the new biſhops made

their grants as owners, and not by preſcription ; and that

if either ufually granted for three lives, before the ftatute,

they might do fo ftill ; but that in this caſe the verdict was

defective in this, that it did not find that it was ufually fo

done before the ftatute : but it had found, that it was for

done feveral times fince the foundation of the biſhopric,

which might have beenfince the ftatute, and not before it."

He therefore recommended to the parties to have a venire

de novo to aſcertain the uſage (b) .

THE cafe of Jones and Beau (c) was an iffue directed

out of Chancery to try whether it had been the uſage in

the dioceſe of Landaff, previous to the ftatute of Eliza

beth, to grant the office of chancellor to the biſhop to

two : the jury, on the evidence produced to them, found

a ſpecial verdict, which being brought before the court,

they ſaid that nothing could fupport this grant but uſage,

and enoughbeing found to induce the court to be ofopinion,

that this office was anciently granted to two before the

ftatute, therefore they held this grant to be good.

(2) 1 Bur. 225. (b) a Lev. 136. (c) 4 Mod. 16 .

THE
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THE laft cafe I fhall mention on this fubject, is that of

Sir John Trelawney againſt the biſhop of Wincheſter (a),

which was an action of debt for 6ool . for five years falary

of the offices of chief steward to the bishopric, and all its

caſtles, lordſhips, manors, &c. and conductor of the men

and tenants of the biſhop, with a falary of 100l . per an

num ; and of maſter, keeper, or preſerver of the wild

beafts in all the forefts, parks, chaſes, and warrens belong

ing to the bishop, and chief governor of all birds, fiſh, and

beaſts of warren, commonly called chief parker, with a

falary of zol. per annum ; which offices and falaries were

granted to the plaintiff by Sir Jonathan Trelawney, baro

net, late biſhop of Wincheſter, by letters patent, with

a clauſe of diftrefs in cafe of non-payment.

THE biſhop pleaded the ftatute of 1 El. c. 19, and alfo

"that the offices aforefaid, were not ancient offices of the

bishopric, nor were ufally granted for life ; that the faid

fees were not the ancient fees ; that the faid offices were

uſeleſs and merely nominal, and no duty or ſervice to be

done for or in refpect of them ; and that the grants were

grants of hereditaments parcel of the poffeffions of the

biſhopric.

THE plaintiff replied that they were ancient offices ;

and the fees the ancient fees ; andthat they had been uſually

granted for life, without this, that they were uſeleſs and

merely nominal .

THE biſhop rejoined, that the offices were uſeleſs and

merely nominal ; and without any duty or fervice to be

done for or in reſpect of them, in manner and form afore

faid ; and on this iffue was joined .

A SPECIAL verdict was found to this effect, " That the

offices of chief ſteward, and of conductor of the men and

(a) 1 Bur, 219.

tenants
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tenants ofthe bishopric, were ancient offices ofthe biſhops,

and had been anciently and ufually granted for life, with

an annuity, and that the annuity of 100l . was the ancient

fee ; that they were granted to the plaintiff by Jonathan

late biſhop of Wincheſter, on the 4th of July, in the 10th

of Queen Anne, and that the grant was approved and con

firmed by the dean and chapter. -That theſe offices, at the

time of making the act of 1 El. c. 19, and then, were

merely nominal, and that no duty, attendance, or fervice

was to be done for or in reſpect of them : in manner and

form as the bishop had alledged ."

As to the other office, it was found, that it was not an

ancient office ; and that the biſhop for the time being had

not anciently and uſually granted it, nor the annuity for

the life of the grantee ; and that this office alfo was merely

nominal.

THE only queftion on this ſpecial verdict was, whether

Sir John Trelawney was entitled to hold the two firft

mentioned offices, and to recover the arrears due on them,

against the preſent biſhop ; for as to the laft office, that

of chief parker, the facts found by the fpecial verdict

made an end of any queftion concerning it, and the point

wasgiven up.

LORD Mansfield, in delivering the opinion of the court,

after commenting on the terms of the El . c. 19, and

ſeveral of the caſes that had occurred foon after the making

of it, proceeded to obſerve, that the legiſlature, in the firſt

year of the reign of James the firſt, had this act andthe

fubject of it under confideration. The firft of James the

firſt, c. 3, he obſerved, extends to the King, that reſtraint

which the firft of Elizabeth laid upon grants made by a

bishop to a fubject. But though queftions had ariſen on

grants of offices ; though in fact during the whole long

reign
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reign of Queen Elizabeth, the bishops had re-granted

their ancient offices as they fell in; yet the legiſlature did

´not interpofe ; and therefore muſt have meant that this

power ſhould continue . They were fatisfied with the dif

tinction taken in the cafe of the archbishop of Canterbury

in the 43d of Elizabeth, " That no new charge fhould be

brought upon the fee."

FROM the 10th of Elizabeth, the time of the biſhop of

Ely's cafe, to that day, no grant of a new office with a

new fee, had ever been held to be good . Such a grant was

within the meaning of 1 El. by conftruction, becauſe it is

a colourable alienation ; and under that pretext the whole

ftatute might be evaded.

FROM the first of Elizabeth to that day there had been

no cafe, where the re- grant of an office in being before the

El. inthe ufual manner, with the ancient fee, had been

adjudged to be within the reſtraint of that ftatute.

IF theſe grants were not within the ftatute, but ſtood as

they did at common law, the utility or neceffity of them

could never be material . A biſhop, at common law, with

the confirmation of his dean and chapter, might bind his

fucceffors by grants from which they could have no

benefit.

THERE was no cafe fince the 10th El. that had judicially

turned upon the utility or neceffity of the office ; the only

queftion had been, " whether the grant was agreeable to

the uſagebefore the 1 El . c. 19."

THE biſhop of Saliſbury's cafe, he obſerved, came be

fore the court on a demurrer. It was not alledged in the

pleadings of either fide, that the office was, or was not,

neceffary; the plea in bar to the avowry was fingly, that

the office never was granted before, beyond one life

If the doctrine in the fifth refolution was true, the utility or

neceffity
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meceffity of the office was not at all material : for by the

common law, the utility or neceffity of an office was no

requifite towards rendering the biſhop's grant of it, con

firmed by his dean and chapter, good and valid.

THE biſhop of Chichefter's cafe too, came before the

court on a demurrer.-There was no allegation in the

pleadings of either fide as to the office being neceſſary or

not ; the queſtion turned folely on the addition of a new

fee .

THE cafe of the register of Rochefter (a), came before

the court on a ſpecial verdict. There was not a word as

to the office or reverfionary grant of it being neceſſary ; but

it was found to have been uſually granted in reverfion ; and

therefore the court adjudged ſuch a grant in reverſion to be

good againſt the fucceffor.

THUS ftoodthe conftruction of this ftatute, on the rea

fon and words of the law, the practice and the judicial de

terminations. But it happened that befide the real grounds

of the judgment, in the biſhop of Saliſbury's cafe, they

echoed the reaſoning of the biſhop of Ely's, without dif

tinguishing the effential difference between the two cafes ;

and laboured to prove, " that the office was neceffary."

UNDER the great authority of the reporter, the fame

reaſoning had been repeated in the ſubſequent cafes and

where the grant was good, becauſe it was warranted by the

ufage before the 1 El. they had, ex abundanti, laboured to

fhew, that the office was neceffary, by arguments fo incon

clufive, and fo contradictory, that one was forry to read or

repeat them . " It is neceffary to grant for one life, but

not neceffary togrant for two, or in reverfion ;" and then,

"It is neceffary to grant in reverfion, that when the firſt

(a) Here is meant the fecond cafe, Young v. Fowler. Cro. Car.

557.

N life
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life drops, there may be another immediately to fill the

office ." Whereas, in real trut , few of theſe patent

offices, except the judicial, are uſeful, or neceſſary in any

ſenſe ; fewer are neceſſary, or even expedient, to continue

beyond the bishop's own time ; none neceffary, by any

colour of argument, to be granted in reverfion, or for

more than one life . But if they exiſted before the 1 El.

they are not within the ftatute, they are governed by the

common law ; and therefore grants of them bind the fuc

ceffors, how uſeleſs foever they may happen to be.

IN the cafe of Ridley and Pownell, the fpecial verdict

had found the office to be a neceſſary one, which was the

firſt inſtance where it appeared judicially to the court that

the office was neceffary.-But by the opinion of my Lord

Hale, finding it to be neceffary, was totally immaterial.

WITH refpect to the cafe of Jones and Beau, he obſerved,

" that no man alive would ſay, that it was neceflary thatthe

office of a bishop's chancellor fhould be granted to two."

THE office in queftion, he faid, was found, " never to

have been more useful or neceffary than it was at the time

of the verdict ; and yet allthe bishops of Wincheſter from

the El. had thought the grants of it valid ; and every

fucceeding bifhop had fubmitted to the grant made by his

predeceffor : and the greateſt men of the kingdom, orthe

neareſt relations to the bishops, had fucceffively held the

office. The prefent bifhop had thought this grant good

for eleven years ; but had conceived a doubt, from the

mifapplication and repetition of inconcluſive and contra

dictory arguments about the office being neceſſary, which

are to be found in the reports of the caſes before the 27th

of Charles the fecond.

THE Court was unanimoufly of opinion, that an office

and fee, which exifted before the firft of Elizabeth, was

not
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not within the ftatute ; but might be granted fince pre

cifely in thefame manner in which it was granted before.

In order to prove the ufage previous to the making of

the ſtatutes, it is not abfolutely neceffary that direct evi

dence of its exiſtence before that time ſhould be produced;

it is fufficient to produce fuch evidence of ufage fubfequent

to the ftatutes as to raiſe a legal prefumption that it exifted

before.

IN the cafe of Jones and Beau, before mentioned (a),

the plaintiff produced four grants of the office to two

perfons, of which three were made in the time of one

bifhop ; the laft was made in the year 1620, and the

earlieſt was fifty years after the firft of Eliz. it appeared

likewiſe, that fubfequent to the year 1620 no fuch grant

had been made till 1672, when the one in queſtion was

made ; an objection being taken to this evidence, Juſtice

Dolben faid, he recollected, that in the cafe of the regiſter

of Bristol (b) , Lord Hale was of opinion, that if it could

be fhewn that fuch grants were made fome time after

I Eliz. it would be an evidence that ſuch were alſo made

before the ftatute . The jury found a ſpecial verdict, and

the courtthought there was enough to induce themto be of

opinion that the office was ufually granted to two before

the ftatute.

WHERE the fucceffion, in the cafe of a charitable cor

poration, is veſted in truſtees, thefe, of courſe, have no in

tereſt, but are only employed as inftruments to effectuate

the purpoſes of the inftitution ; in fuch a cafe, if, at the

(a) Vid. ante, page 173 , 178. (b) Vid. ante, page 172.

N 2 foundation,
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foundation, the annual income of the land appointed for

the maintenance of the objects of the founder's bounty

amount to a certain fum, and be diftributed in a certain

proportion by him, and if afterwards the revenues increaſe

by a rife in the rents of land, the increaſe ſhall be em

ployed in making a proportionable increaſe inthe allowance

to the objects of the charity (a) .

Jac

THE capacity of a corporation, and of the members

OfGrants of which it is compofed, as individuals, is totally dif

uyCorpor tinct (b) ; the corporation at large may therefore grant

to any individual member: thus the dean and chap

ter may preſent any of the prebendaries to a living, or

make a leafe to him of the chapter lands ; and a mayor and

commonalty may make a grant to any ordinary member

of the corporation. But the head of a corporation differs

in this reſpect from any other member : a leaſe cannot be

made bythe chapter without the concurrence of the dean

therefore the chapter cannot by themſelves make a leaſe

to the dean, and he cannot take it as from dean and chap

ter, becauſe, being an integral part of the corporation, he

would in fuch a cafe be both leffor and leffee ; neither can

they preſent the dean ; nor can the mayor and commonalty

;

grant to the mayor : becauſe the corporation is complete

you without any particular individual member, and his con

currence is not neceffary to any act of the corporation ;

canner

oh
the

(a) Vid. the caſe of Thetford School, 8 Co. 130. Att. Gen.

v. Johnſon, Ambler, 190. Att. Gen. v. Sparks, Id. 201.

(b) Vid. 8 H. 6, 1, 14. Bro. Corpor. 24. 19 H. 6, 64. Bro.

Cor. 27.

but
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but it is not complete without the head (a). But if a

leaſe for years be made to A. one of the commonalty of

London, and afterwards he become mayor, this leafe is

not extinct ; and fo it is of a dean and chapter ; for the

member of the corporation in this cafe does not make the

body corporate, nor, at the time of the leafe made, was

he head of the corporation (b).

IF a corporation conſiſt of two bailiffs and burgeffes,

one of the bailiffs and burgeffes cannot make a leaſe of the

corporation lands in their politic capacity to the other

bailiff in his natural capacity : for the bailiffs are an in

tegral part of the corporation, and they both make but one

officer ; and therefore where one is fevered in any corpo

rate act, that act becomes void ; for if one bailiff could do

a corporate act ſeparately, this inconvenience would fol

low; they might act directly contrary to one another :

the meaning and intent of the charter in making two

bailiffs was, that they fhould be both prefent, and concur

in every corporate act ; one, therefore, with the burgeffes,

cannot make a leaſe to any one, much leſs to the other ;

and if both concur, the one to whom the leafe is made

will be both leffor and leffee (c) .

IF J. S. be dean of P. land, it is faid, may be given to

him by the name of dean and his fucceffors, and J. S.

clerk, and his heirs ; in which cafe he will take in two

capacities, as dean and as a private man, and will be

tenant in common with himſelf (d) . The fame law will

(a) Vid. 14 H. 8, 2. 29 Bro. Corpor. 34. Salk . 398. 8 Mod.

2 Ld. Raym. 778.304.

(b) Jenk. 200.

(c) Salter, v. Grofvenor, 8 Mod . 304. Lord Hardwicke held it to

be a good rule, that no member of the committee of city lands ſhould

be a buyer or feller of them. 3 Atkyns, 483 , ( 516 ) .

(d) Vid. ante, page 72.

N 3
hold
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hold, if rent be granted to J. S. dean, and J. S. clerk,

whois the fame perfon ; he fhall join with himſelf in avowry :

fo where dean and chapter are lords of a fee, and the dean

purchaſes the tenancy to him and his heirs ; it has been

faid, he is tenant to himſelf and chapter ; and he and his

chapter fhall make avowry on himſelf ( a) . Qu . ?

IT has been before (b ) obferved, that, by the general

rule of the common law, a body corporate is capable of

taking any grant of privileges and franchiſes in the fame

manner as private perfons ; to enumerate, therefore, the

privileges and franchiſes of which they are capable, would

be to enumerate all the franchiſes and privileges known to

the law, which is not the object of the prefent work.

Of all privileges and franchifes belonging to corpora

tions, the inheritance is in the body collectively taken,

though every individual member is particularly intereſted

in them (c). Of fome the exerciſe and enjoyment can be

only by the corporation at large ; of others, the exerciſe

and enjoyment may be by the particular members. Of

the former kind, are the privilege of holding courts, the

franchiſe of a market, the privilege which ſome cities and

towns enjoy of being counties of themſelves, and ex

empted from the general juriſdiction of the ſheriff of the

county in which they are, and many others ; of the latter

kind the following are examples.

Ir a grant be made to the mayor and commonalty of a

city, that the citizens fhall not be compelled to ferve on

juries out of the city, each individual citizen ſhall take ad

(b) Vid. page 74.(a) 14 H. 8 , 2, 29 .

(c) Vid. 1 Saun. 344.I

Bro. Corpor. 34.

2 Ld. Raym. 951 .

vantage



OF CORPORATIONS.
183

vantage of this grant, when he comes to the book to be

fworn (a) ; and it is ſaid, that this is the only way in which

advantage ſhall be taken of the privilege, and that a return

of the charter made by the ſheriff to the venire facias, will

not be allowed (b ) . But if any of the citizens fhould,

notwithſtanding ſuch a grant, permit himſelf to be impa

nelled out of the city, without infifting on his privilege,

this fhall not preclude the citizens from taking advantage

of it at another time (c ) .

So, where the King granted to the mayor and common

alty of the city of London, that no priſage ſhould be paid

of the wines of the citizens and freemen of London, it

was refolved, that though the grant was to the corporation,

yet it ſhould not enure to the body politic of the city, but

to the particular perfons of the corporation who fhould

individually affert their claim to the exemption (d) .

BUT this privilege fhall extend only to thofe goods of

which the citizen is fole owner, and not to thofe of which

he is owner jointly or in common with another who is not

a citizen, and therefore, for all goods of which he is

ownerjointly or in common, prifage fhall be paid : fo, he

who would claim the benefit of fuch a charter, muſt be the

intire owner, and therefore a citizen, who has the goods.

as a pledge, fhall not have the benefit of it, becauſe he has

only a special property : fo, he muſt have the real and true

property in the goods ; and therefore if a ſtranger import

goods and fell them to a citizen, with an intent to have

them refold to himſelf after they are unloaded, he muſt

(a) 21 Ed. 4. 55, 56 .

(b) Vid. 1 Keb. 840 .

(d) Vid. Waller v. Hanger,

I

952.

Bro. Corpor. 65.

(c) 21 Ed. 4, ubi fup.

Mo. 832 , 833 , cited 2 Ld . Raym .

N 4 pay
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pay the duty fo, if a citizen be disfranchifed before the

goods be unloaded, he muſt pay the duty ; ſo, if he fell

them to another before they are unloaded : fo the citizen

who would claim the privilege muſt be commorant in the

city, and not elſewhere.

BUT if the citizen who is the real owner of the goods

die before the arrival of them at the port, which is the

period when the duty accrues, yet the exemption continues,

becauſe it is a privilege for the diſcharge of his debts, and

for his will ; the executor or adminiſtrator has no property

in them for his own benefit merely in that character, nor

can they be affected by any act of his (a) .

WHERE a corporation claims common by prefcription

for all the freemen, each particular freeman ſhall enjoy the

fruit and benefit of it, though the inheritance be in the

body politic, and may put his cattle in the common ; and

on an action of trefpafs being brought againſt him, may

juſtify under the prefcriptive right of the corporation (b) .

If a grant be made to the mayor and commonalty of a

city, that the citizens fhall be quit of toll, or other ſimilar

duties, every citizen individually ſhall take advantage of

the grant, and affert his right to the exemption by

action (c).

THE fame obfervation is applied by Lord C. J. Holt to

the right of electing members of parliament granted to a

corporation ; "the inheritance of this right of election it

felf is in the whole body politic, but the exerciſe and en

joyment of it is in the particular members," to whom by

the provifions of the charter it is committed, and any one

(a) 1 Rol. Rep. 142, 148. 3 Bulftr. 1 , 26.

(b) Mellor, v. Spateman, 1 Saund. 343, cited 2 Ld . Raym. 953 .

(c) Vid. mayor, &c. of Lynn, v. mayor, &c. of London, 4 Term

Rep. 130, et seq.

intitled
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intitled to a vote, may maintain an action againſt the pre

fiding officer for refufing his vote (a).

HAVING confidered the capacity of corporations with

reſpect to their property and privileges, it follows naturally

that we ſhould ſay ſomething with refpect to their capacity

offuing and being fued. This part of the ſubject refolves

itſelf into two queftions. 1. What actions they can bring?

and, 2. What actions may be brought againſt them ?-To

both which one general anſwer may be given, that they

may maintain all fuch actions as are neceffary to affert

their rights when invaded, or to give them a recompence

for any injury that can be done to them ; and that all fuch

actions may be maintained against them, as are neceffary

to enforce the claims of others in oppofition to them.

42

Fight.

ALL corporations aggregate, having the fee fimple oflea pinne

their poffeffions, may maintain a writ of right, as any atörő,

tenant in fee fimple may ( b ) , and fo may thoſe fole cor

porations who have the fee fimple abfolute in their poffef

fions ; a biſhop for the poffeffions of his biſhopric ; a dean

or maſter of an hoſpital, for thofe poffeffions which they

hold diftinct from the chapter or the hofpital reſpectively ;

and fo might an abbot or prior for the poffeffions of their

monaftries. But thofe fole corporations which have not

the fee fimple in them, as a parfon, vicar, prebendary, and

in ancient times a chauntry prieft, cannot maintain a writ

of right, but the higheſt writ which they can have is a

(a) Vid. Afhby, v. White, et al. 2 Ld . Raym. 938 , 951. Salk . 19.

(b) Vid. cafe of All Souls college, Cro. El. 232. Co. Lit. 341 b.

F. N. B. 5. C.

juris
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juris utrum (a), which is a writ in the form of an affize,

but determines both the right and the poffeffion (b) . It lay,

and ftill lies, though obſolete, where lands or tenements

were alienated by the predeceffor, or where a recovery

had been had againſt the predeceffor by default or by furren

der, or where the predeceffor had not pleaded or prayed in

aid of the patron and ordinary. But if he had prayed in

aid of the patron and ordinary, and they had joined in aid,

and rendered the land or confeffed the action, then the fuc

ceffor could not have this writ againſt the recoveree .

IF a parfon had been diffeifed of lands and tenements,

parcel of his rectory, and died ; or if, after the death of a

parfon, a man had intruded into fuch lands and tenements,

thefucceffor fhould have had this writ(c).

As theſe corporations which had not the fee ſimple abſo

lutely in them, could not have a writ of right properly fo

called, fo neither could they have a writ of cuftoms andfer

vices, ne injuſte vexes, rationabilibus divifis, quo jure, or

fuch other writs as were grounded on the mere right (d) .

BUT they might have a writ of waste, a writ of entry

ad communem legem, a writ de confimili cafu, ad terminum

qui præteriit, or a quodpermittat, a writ contraformam col

(a) Rex vice comiti falutem. Si A. perfona ecclefiæ de E. fecerit

te fecurum, &c. tunc fummoneas, &c. 12 liberos, &c . de vicineto

de E. quod fint coram juftitiariis noftris ad primam affifam, &c.

vel coram juftitiariis noftris tali die, parati facramento recognofcere,

utrum meſſuagium cum pertinentiis in E. fit libera eleemofyna perti

nens ad ecclefiam ipfius A. de E. an laicum feodum S. et interim mef

fuagium illud videant et nomina eorum imbreviari facias . Et fummo

neas per
bonos fummonitores, prædictum S. qui meffuagium illud tenet,

quod tunc fit ibi ad audiendum illam recognitionem. Et habeas, &c.

fumm' , &c. et hoc breve. Tefte, &c . Reg. Brev. Or. 32 b.

(b) Vid. Reeves's Hiftory of Engliſh Law, vol. 1. 366, 368 .

(c) F. N. B. 49. A. (d) F. N. B. 49. L. Co. Lit. 341. b.

lationis,

T
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lationis, or contraformam feoffamenti, a writ of mefne, and

fuch other poffeffory writs as were applicable to their cafe (a).

If a dean and chapter had been diffeifed, and afterwards

the dean had died, the fucceeding dean and the chapter

might have had an affize of novel diffeifin, becauſe, though

the dean diffeifed was dead, the chapter remained, which

was compofed of perfons capable.-But, it was otherwiſe

of an abbot and convent, becauſe, if the abbot died, there

remained no períons capable, and therefore the fucceeding

abbot muſt have had recourfe to his writ of entry in le

quibus (b).

&
THE modern method of trying the title of land by

ejement, extends to corporations of every kind, whether

in the character of plaintiffs or defendants (c) .

If a treſpaſs be committed on the lands or poffeffions ofces'sfo

a corporation, they may have an action of trefpaſs as well

as a private perſon (d).

So, they may maintain an action of trefpafs on the cafe C

for a diſturbance in holding their leet, or taking the pro

fits of liberties granted to the corporation (e) .

A GREAT part of the revenues of corporations confifts

of certain duties leviable within the limits of their jurif

dictions, and if payment of any of them be refuſed, they

may recover them by action of debt (ƒ), or indebitatus

affumpfit.

AN indebitatus affumpfit was brought for the duty of

fcavage, in which the declaration was on the cuſtom of

e

(a) Id. ibid. (b) 1 Ed. 5, 5. a. Bro. Corpor. 86.

(c) Forfome examples vid. 1 Anderſ, 202, 248. Rector of Che

dington's cafe, 1 Co. 153.

(d) 21 Ed. 4, 75. 1 Ed . 5, 5. 7 H. 7, 9.

(e) 45 Ed . 3, 2. b. 18 H. 6, 11. cited Com. Dig. Franchiſes, F. 19.

(f) Hardres, 486.

London,

Free.

Balt
i
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London, "that every one who expofed foreign goods to

ſale, which had been entered in the cuſtom-houſe, ſhould

pay fo much for fhewing them :" after verdict, it was

alledged in arreft of judgment, that no affumpfit lay for

fuch a duty, becauſe to maintain affumpfit there ought to

be a contract exprefs or implied ; and it was further faid,

that as the cuſtoms of the city were confirmed by parlia

ment, this was a duty by record : but the objection was

not allowed, becauſe there were a multitude of precedents

in fimilar cafes (a).

FOR fuch duties they may likewiſe authoriſe their officer

to diftrain.

Anaction oftrover was brought againſt the defendant for

an anchor,fails, and cables-onthe plea ofnot guilty, afpecial

verdict was found to this effect ; " that the town of New

caſtle upon Tyne was, time out of mind, an ancient town

in which there was an ancient port ; that the mayor and

burgeffes had, time out of mind, been uſed to cleanſe and

maintain the faid port for the fafe navigation of ſhips, and

forthebenefit of exportation, in confideration of which they

had uſed to have a toll of 5d. per chaldron for all coals

exported ; that for default of payment, they had uſed, by

their water-bailiff for the time being, to diftrain whatever

goods of the exporter, who refuſed to pay the toll, were

diftrainable by the law of England ; that the defendant

was water-bailiff, conftituted by the mayor and burgeffes

in due form ; that the plaintiff loaded fo many chaldrons

(a) City of London v. Goree, 1 Ventr. 298. Vid. the cafe of the

mayor of Exeter v. Trimlet, 2 Wilf. 95. The cafe of the mayor of

Yarmouth v. Eaton, 3 Bur. 1402. Mayor of Kingſton upon Hull

v. Horner, Cowp. 102 : and Seward v. Baker, 1 Term . Rep . 616—

all of which ſhew that a general indebitatus affumpfit will lie for fuch

duties.

of
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of coals, the duty of which for toll amounted to 71. and

that on payment being refuſed, the defendant diftrained the

anchor, fails, and cables, which were part of the tackle of

the plaintiff's fhip.

SEVERAL objections being taken on the part of the

plaintiff, Lord Chief Juftice Holt ſaid, " that there was no

neceffity to aver here that the port was actually in repair,

for that the confideration was alledged to be, that they

had, time out of mind, been uſed to repair, which was, in

fact, that they were obliged to repair, and not the actual

repairing that the duty of 5d . per chaldron was not un

reaſonable, for that the court could not take notice of the

price for which the coals were fold ; that to ſpeak properly,

in the way of trade, the owner of the goods was the ex

porter ; but that as to the duties of the port, the maſter

of the ſhip was the exporter, and fatisfied and diſcharged

all fuch duties ; for that it would be highly unreaſonable to

drive the mayor and burgeffes, or the owner of the toll,

to fend to ſeek the merchant'; that this was the conſtant

ufage that it was reaſonable that fuch duties fhould be

paid, for that without ports there would be no navigation,

and that without a duty the port would not be repaired ."

He cited the cafe of Maldon in Effex (a), where the cor

poration preſcribed, that they and all thofe whoſe eſtate

they had, had uſed for time immemorial to repair the port,

in confideration of which, they had immemorially uſed to

receive, for all lands fold within the precincts of the bo

rough, a certain rate of 10d. in the pound out of the pur

chaſe money he obferved, " that this was adjudged a good

cuſtom , notwithſtanding an objection to the preſcription

in a que eftate, for that a man might have hadthe borough,

and granted it to the corporation, and that the landholder

(a) 3 Keb. 281, 532.

reaped
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reaped a benefit by the trade coming to the town by reaſon

of the port; that the prefent cafe was much ſtronger, the

dutybeing paid by the trader who reaped the benefit of the

port more immediately ; that the duty in this cafe aroſe

out of the goods laden to be exported ; fo that, by their

being laden the duty commenced, and the fhip became

chargeable, and that without doubt any other goods of the

perſon who ought to pay the duty might be diſtrained as

well as thofe for which the duty was payable" (a).

IF a grant be made to the corporation of a town that

they fhall have the return of writs within the town, and

that the ſheriff of the county fhall not intromit, they may

maintain an action on the cafe againſt the ſheriff, if he

enter and ferve proceſs (b).

If an injury be done to one of the members of a cor

poration, by which the corporation at large are put to any

damage, the corporation may have an action on that ac

count. Thus where the corporation are bound to elect a

new mayor every year, on a particular day, under the pe

nalty of 10l. and the mayor be impriſoned unjustly, ſo that

they cannot obſerve the day by which they incur the pe

nalty; or if they are bound to appear annually in the ex

chequer under a penalty, and they cannot obferve the day

on account of the mayor's impriſonment, by which they

lofe the penalty, the corporation fhall have an action for

that impriſonment (c).

1 Ld. Raym. 384. 1 Salk. 248 .(a) Vinkenfterne v. Ebden.

5 Mod. 356. Carth. 357.

(b) 1 Rol. Rep. 118. This was a grant to the town of Darby by

James the firſt, and it was objected that the King could not at that day,

by his charter, grant retorna brevium ; but it was held that he could .

(c) Per Brian C. J. 21 Ed. 4, 7 , 12, 27, 67, Bro . Corpor. 63.

Com. Dig. Franchiſes F. 19 .

THE
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THE mayor and commonalty of Lincoln brought an

action of covenant againſt the mayor, bailiffs and com

monalty ofDerby, and counted, that the predeceffors ofthe

defendants, by their deed, had granted to the predeceſſors

ofthe plaintiffs, that the mayor and the commonalty of

Lincoln fhould be quit of murage, pontage, cuſtom and

toll within the town of Derby for all their merchandizes,

and averred that the officers of Derby had taken toll and

cuſtom wrongfully of fome burgeffes of Lincoln, contrary

to the covenant : the action was held to be maintainable,

though it was objected that the corporation ought not to

have the action, but that the action fhould have been

brought bythe particular perſons whofe goods were taken,

againſt the particular perſons who took them (a) .

HAD fuch an exemption been claimed by grant from

the King, or by preſcription, it would feem that the ac

tion could not have been maintained by the corporation at

large, but muſt have been brought by the members particu

larly injured, becauſe, in ſuch an exemption, it is not the

corporation in its aggregate capacity that is particularly

intereſted, but the feveral members in their individual ca

pacities.It is at leaſt certain, that the individuals in

jured could have maintained the action, as is evident from

the following cafe.

MELLOR brought an action of treſpaſs againſt Spate

man, in which he declared that the defendant, with force

and arms, broke the plaintiff's clofe at Derby, and with

his horſes, oxen, cows, hogs, and ſheep fed, trampled down

and confumed the grafs there growing : the defendant, as

to all the trefpafs with his beafts, except two geldings and

two mares, pleaded not guilty, and as to the treſpaſs with

the faid geldings and mares, he pleaded in bar, that the

"

(a) 48 E. 3. 17 , cited Saund . 344, and Sawyer's Arg. quo. war. 33.

place
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place where the trefpafs was alledged to have been com

mitted, was twenty acres of land in Derby aforefaid, and

from time immemorial had been parcel of a common field

called Littlefield, and that the borough of Derby was an

ancient borough, and that the defendant at the time when,

&c. was a burgess of the ſaid borough : he further faid, that

the burgeffes of the borough from time immemorial till

the 11th day of July, in the fourteenth year of Charles

the first, were a body politic and corporate by the name of

bailiffs and burgeffes of the borough of Derby, and that on

that day the King by his letters patent, under the great

feal, changed the name ofthe corporation to that of mayor

and burgeffes. He then laid a preſcription for common in

the corporation in ſuch terms as theſe, that the bailiffs and

burgeffes from time immemorial, till the faid 11th of July,

and the mayor and burgefs ever fince had for themſelves

and for each burgefs of the faid borough, common for all

their commonable beafts in the faid field called Littlefield,

ofwhich the place where the ſuppoſed trefpafs was com

mitted was parcel, in the manner which he then particu

larly deſcribed. To this plea the plaintiff demurred.

SAUNDERS, who was counfel for the defendant, con

tended " that a corporation might preſcribe for the bene

fit oftheir particular members, as well as a natural perſon

might preſcribe for common or other profit or eaſement

for himſelfand his tenants ; that a corporation could take

a grant for the benefit ofthe particular members, appeared

by the cafe of Lincoln and Derby before mentioned ; and

he argued, that if a corporation could take a grant for the

benefit of their particular members, they might preſcribe

to have the fame thing to the fame intent, for that what

ever might commence by grant might be claimed by pre

feription," which the court, fays the report, did not much

deny ;
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deny ; and Keeling C. J. in particular, faid the plea would

have been good had it ſtated that the cattle were levant

and couchant within the vill, but that for want of this only,

it was bad, becauſe there could be no fuch thing as common

ingrofs without number, and judgment was for that reaſon

given for the plaintiff. The defendant's council adviſed

him to bring a writ of error ; but as the action was com

menced by original, and confequently a writ of error lay

only to parliament, and not in the exchequer chamber, no

thing further was done (a ) .

THE reafoning of Saunders would, perhaps, have been

more correct had it been expreffed thus, " that as a corpo

ration can take a grant for the benefit of the particular

members, of which each particular member might avail

himſelf in pleading, fo each particular member might pre

ſcribe in right of the corporation, for a thing which they

claimed by preſcription for the benefit of the particular

members;" at leaſt the reaſoning fo expreffed would have

been more applicable to the cafe in queſtion, becauſe there,

the preſcription was not bythe corporation for the benefit

ofthe particular members, but by a particular member in

right ofthe corporation.

THIS is indeed the cafe of prefcription by a particular

member in a plea, but I conceive that had the plaintiff in

the prefent cafe, inſtead of bringing an action of treſpaſs

againſt the defendant, diſtrained the defendant's cattle,

the defendant might have enforced his title to the com

'mon in the character of plaintiff.

THE question whether the corporation at large can.

maintain an action for the infringement of a privilege

claimed by an individual, as member ofthe corporation, in

confequence of a grant fromthe King to the corporation for

the benefit ofits members, was agitated in the late cafe ofthe

corporation ofLondon againſtthe corporation of Lynn (b).

(a) I Saund. 343. (b) H. Blackstone's Reports, C. B. 206,

O THIS
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THIS was an action on a writ de effendo quietum de

theolonio, brought by the mayor, commonalty and citizens

of the city ofLondon againſt the mayor and burgeffes of

the borough of Lenne Regis, commonly called King's

Lynn, in the county of Norfolk, to eſtabliſh a claim ofthe

freemen ofthe city of London to be exempt from the pay

ment ofall tolls and port duties throughout England, except

the prifage of wine, in whatever place they refide, and

thoughtheyhave obtained their freedom by purchaſe (a).

THE

(a) As this was a very unuſual proceeding, we ſhall give the writ,

the declaration and the pleas, at full length-The writ was thus :

66 George thethird, &c. Tothe mayor and burgeffes of the borough

of Lenne Regis, commonly called King's Lynn, in the county of Nor

folk, greeting. Whereas our city of London is, and, from time whereof

the memory ofman is not to the contrary, hath been an ancient city;

and the citizens of the faid city, during all the time aforefaid , have been

a body corporate and politic in deed, fact and name, by divers names

ofincorporation ; and for divers, viz. fifty years laſt paſt, have been a

body politic and corporate, by the name ofthe mayor, and common

alty, and citizens of the city of London : and whereas alſo, amongſt

other the liberties , free cuftoms and privileges, from time immemorial

uſed and enjoyed by the faid citizens, they the faid citizens, from

time, &c. have been uſed and accustomed to have and enjoy a certain

ancient liberty and privilege ; that is to fay, that the citizens of the

faid city, and all their goods, fhould be quit and free of and from all

toll and paffage, and laftage*, and other cuftoms , throughout the whole

kingdom of England, and the ports of the feas (except only our due

and ancient cuſtom and prifes of wines ) ; all which faid liberties and pri

vileges have been confirmed by divers charters of our progenitors, and

alfo by divers acts of parliament : nevertheleſs you require the faid citi

zens, as it is faid, to yield toll , paffage, laftage, and other cuſtoms to

you, of their goods and things within the faid borough and the port

thereof, and do many ways unjustly difquiet them on that occafion, to

the

Laftage was a duty of one penny for every quarter of corn, i . e.

ten-pence for every laft , exported from Lynn.



OF CORPORATION 3.
195

1

THE writ was an original iffuing out of chancery,

as all writs of that nature are, without requiring a re

turn

the great damage ofthe ſaid citizens, as we have received informationfrom

theircomplaints : We,willingthat noinjury ſhould be done to the faid ci

tizens, command you, that if it be ſo, then, deſiſting for the time to come

from bringing fuch difquietudes on the faid citizens, you permit

them to be quit of yielding fuch toll, paffage, laftage, and other

cuſtoms as aforefaid , to you, of their goods and things in the faid

borough andthe port thereof. Witneſs ourſelf at Weſtminſter, the 19th

day of July, in the 27th year of our reign."

THE alias was in the fame terms as the original writ, except that

after the words, " We willing, &c. command you ," were added , " as

formerly we commanded you" &c. " or fignify to us the cauſe, where

fore you would not, or could not execute our command, formerly

directed to you therein. Witneſs ourſelf at Weſtminſter, the 23d day

of July, in the 27th year of our reign."

•

THE pluries was alſo in the fame terms as the original, except that

after the words "command you ," were added " as we have often

commanded you," &c. " or fignify to us the caufe, wherefore you

would not, or could not execute our command, formerly directed to

you therein, and you flighting our faid commands, as we are informed,

have neglected hitherto to permit the faid citizens to be quit ofyielding

fuch toll, paffage, laftage, and other cuſtoms as aforefaid, to you of their

goods and things in the ſaid borough, and the port thereof, according

to the liberty, free cuftom and privilege aforefaid ; or leaftwife to fig

nifyto us the cauſewherefore you would not or could not do it ; inma

nifeſt contempt of us and of our faid commands, and to the great da

mage and grievance ofthem the faid citizens ; to our great furprize and

diſpleaſure : we again command you, strictly enjoining, that you per

mit thefaid citizens to be quit of yielding toll, paffage, laflage, and

other cuſtoms to you , of their goods and things, within the ſaid borough

and the port thereof, according to the tenor of our faid commands,

formerly directed to you therein , or that you be before our juftices at

Westminster, on the morrow of All Souls, to fhew wherefore you have

contemned to execute our commands fo often directed to you therein ;

and have you then there this writ. Witnefs ourſelf at Weſtminſter ,

the 26th day of July, in the 27th year of our reign.

0 2 THE
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turn either there or into any other court : after reciting the

claim of the citizens, it alleged that the mayor and bur

geffes of Lynn, to whom it was directed, nevertheleſs, re

quired them to yield toll and the other duties, and many

ways
↑

THE declaration was thus :- -Norfolk, to wit. The mayor and

burgeffes of Lenne Regis, commonly called King's Lynn, in the county of

Norfolk, werefummoned to anſwer the mayor, commonalty and citizens

of the city ofLondon, of a plea wherefore they require the citizens of

the faid city to yield toll, paffage, and laftage, of their goods and things,

within the faid borough and the port thereof; and thereupon the faid

mayor, commonalty and citizens ofthe faid city, by Rowland Lickbar

row, their attorney, complain, for that whereas the city of London is,

and, from time whereof thememory of man is not to the contrary, hath

been an ancient city ; and the citizens of the faid city, during all the

time aforesaid, have been a body politic in deed, fact and name, by di

vers names of incorporation ; and for divers, to wit, fifty years laſt

paſt, have been a body politic and corporate, bythe name ofthe mayor,

commonalty, and citizens of the city of London. And whereas alſo,

amongst others, the liberties , free cuſtoms , and privileges, from time

immemorial uſed, and enjoyed bythefaid citizens , they the faid citizens,

from time whereofthe memory ofman is not to the contrary, have been

ufed and been accustomed to have, and enjoy, and fill ofright ought to

have and enjoy a certain ancient liberty and privilege, that is to fay,

that the citizens ofthefaid city, and all their goods, ſhould be quit, and

free ofandfrom all toll, paſſage and laftage, and other cuſtoms through

out the whole kingdom of England, and the ports ofthe Lord the King,

except only his due and ancient cuflom, andprifes of wines ; all which

faid liberties and privileges have been confirmed by divers acts of par

liament: and whereas our faid Lord the King did, by his certain writ,

under his great feal of Engand , commandthe faid mayor and burgeffes,

that they ſhould permit the ſaid citizens , to be quit of yielding ſuch toll,

paffage, laftage, and other cuftoms as aforefaid, of their goods and

things in the faid borough, and the port thereof; or on a certain day

now paſt, ſignify to him caufe, wherefore they had not executed his

commands to them for the faid purpofe, before then directed : yet the

faid mayor and burgeffes, not regarding the faid writ of our faid Lord

the King, have not fignified to him as by the faid writ was com

manded;
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ways unjustly difquieted them on that occafion ; it then

commanded them to defift for the time to come from

bringing ſuch diſquietudes upon them, and permit them to

be quit of yielding fuch toll and the other duties . The

alias was to thefame purpoſe, except that it commanded

The mayorand burgeffes ofLynn, in the alternative, either

to permit the citizens to be quit, or to fignify the cauſe

manded ; and fince the time of the aforefaid writ of our faid Lord the

King, to them directed, to wit, on the first day of December in the

year ofour Lord 1787, at the borough aforefaid, in the county afore

faid, did difquiet thefaid citizens on the occafion aforefaid, and did then

and there require of Obert Denton, James Denton, Thomas Carr,

Thomas Turner, and Samuel Baker, citizens of the faid city, toll, paf

fage, and laftage, other than the cuſtom and prifes of wines (above ex

cepted) , of their goods and things, within the faid borough, and the

port thereof; in contempt of our faid Lord the King, and to the da

mage of the faid mayor, commonalty, and citizens , of one hundred

pounds, and therefore they bring their fuit, and fo forth.

Plea- And the faid mayor and burgeffes, by Joseph Lyon, their

attorney, come and fay, that they theſaid citizens,from time whereaf

thememory ofman is not to the contrary, have not been uſed and accuf

tomed to have and enjoy, andfill ofright ought not to have, and enjoy,

thefaid ancient liberty andprivilege, that is to fay, that the faid citizens

of the faid city, and all their goods, fhould be quit and free, of and

from all toll, paffage, and laftage, and other cuſtoms throughout the

whole kingdom of England, and the ports of the Lord the King (ex

cept only his due and ancient cuſtom and prifes of wines) as the ſaid

mayor, commonalty and citizens, have in their faid declaration above

alleged ; and of this they the faid mayor and burgeffes put themſelves

upon the country, &c. and the faid mayor and burgeffes, for further

plea in this behalf, by leave of the court here, for this purpoſe firſt had

and obtained, according to the form of the ſtatute in ſuch caſe made

and provided, ſay, that the faid Obert Denton, James Denton, Thomas

Carr, Thomas Turner, and Samuel Baker are not citizens ofthe faid

city of London, as the faid mayor, commonalty and citizens, have

above in their declaration alleged, and ofthis they, the ſaid mayor and

burgeffes, put themſelves upon the country, &c .

ON thefe pleas iffues were joined.

O 3 why
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why theywould not or could not obey the command ; and

therefore admitted of a return . '

THE pluries, after repeating the command in the alter

native in the fame manner as the alias, proceeded to allege

that the parties, to whom it was directed, flighting the

commands ofthe King, had neglected hitherto to permit

the citizens to be quit of toll, or to fignify the cauſe why

they had not done fo ; it therefore again commandedthem to

permit the citizens to enjoy the exemption, or to be before

the juftices of the bench, at Weſtminſter, on the morrow

ofAll Souls, to fhew wherefore they had contemned to exé

cute the commands fo often directed to them, and to have

the writ there at the fame time.

On the 17th of November, a rule was granted to fhew

cauſe why the writ fhould not be quaſhed, and all the pro

ceedings on it ſtayed ; chiefly on the ground that it was

merely a prohibitory writ iffuing from the crown to its

bailiffs, to whom, or to the collectors ofthe toll, it oughtto

be directed ; that it was returnable in chancery and not in

the court ofcommon pleas ; and that it was not calculated

to bring the queſtion of right between the parties fairly to

iffue on the record . That it is not returnable in the court

of common pleas is exprefsly contrary to the authority of

Fitzherbert, who fays exprefsly " that the pluries is re

turnable inthe King's Bench, or Common Pleas, atthe will

of him who would have it" ( a) ; and that it was a remedial

writ, on which the parties might plead to iffue, Lord

Loughborough declared to be the opinion of the court, on

the authority ofMadox's Firma Burgi (b) .

B. 227,

AFTER

(a) F. N. A.

(b) C. 7, f. 10. " Inthe 22d year Ed. 1ft, the citizens of Lincoln,

by thename of Rogerus Beaufou, Adam Hokerell, et alii cives, brought

an action in the exchequer againſt Gilbert de Gaunt, Lord of the town

of
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AFTER feveral proceedings to compel an appearance,

the defendants at length appeared, and a declaration was

delivered . It recited that among other liberties, free cuf

toms

ofBarton in Lincolnſhire, and his bailiffs of that town, for taking toll

of the faid citizens coming with their merchandizes to the town of

Barton. The parties plead to iffue ." Thus far the text ; and in the

Lincolnfcira : Gilbertus le

note he recites the following record .

Gaunt, Henricus Gafcrit et Hugo Dorilot Ballivi de Barton attachi

antur ad refpondendum Regi et Rogero Beaufou, Adæ Hokerell et aliis

civibus civitatis Lincolniæ, de hoc, quod cum prædicti cives per cartas

progenitorum Regum Angliæ de Theolonio præftando femper hactenus

infra regnum Angliæ liberi et quieti extiterint, et quieti effe debent, ac

fuperhoc præfatis Gilberto, Henrico et Hugoni Ballivis villæ de Barton,

qui in eâdem villa hujufmodi theolonium ab eifdem civibus exigebant,

per breve regis de magno figillo mandatum fuiffet, quod hujufmodi de

mandæ quam fecerunt prædictis civibus occafione prædicti theolonii fu

perfederent, nifi habito fuper hoc aliquo jure ſpeciali per quod ab eifdem

civibus theolonium habere debuiffent. Et fi aliquam hujufmodi fpeciali

tatem habuiffent coram Rege illam detuliffent et oftendiffent certis die

bus præteritis , ad recipiendum inde quod fecundum legem et confuetu

dinem regni Angliæ effet terminandum , iidem Gilbertus et alii hujuf

modi mandatum Regis parvi pendentes id facere diftulerunt, et prædic

tos cives a tempore prædicti mandati Regis eis directi majoribus diftric

tionibus gravaverunt et inquietaverunt occafione fupradicta, in con

temptum Regis manifeftum, et damnum prædictorum civium, 100l.

ET prædictus Gilbertus venit et dicit pro fe quod ipfe et anteceffores

fui a tempore quo non extat memoria, femper ufi funt hucufque capere

theolonium de prædictis civibus et aliis hominibus, venientibus cum

mercimoniis per prædictam villam de Barton, et quod nullum breve de

prohibitione fuper exactione prædicti theolonii fibi venit. Petit quod

inquiratur.
ET prædicti Henricus et Hugo veniunt, et dicunt pro fe quod cepe

runt theolonium de prædictis civibus et aliis mercatoribus venientibus

per prædictam villam de Barton prout decet juxta libertatem prædicti

Gilberti Domini fui . Et quoad breve Regis de prohibitione, dicunt præ

cifequodnullum tale breve eis venit, et hoc petuntquod inquiratur. Pof

tea
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toms and privileges, from time immemorial uſed and ene

joyed by the citizens of London, they had immemorially

been accustomed to have and enjoy, andftill of right ought to

have and enjoy a certain ancient liberty and privilege, that is

to fay, that the citizens ofthefaid city, and all their goods,

fhould be quit andfree oftoll, and other duties particularly

fpecified ; which liberties and privileges had been con

firmed by feveral acts of parliament : it then recited that

the King by his certain writ had commanded the mayor

and burgeffes of Lynn to permit the citizens to be quit of

yielding toll and the other duties, or on a certain day,

now paffed, to fignify to him caufe, wherefore they had

not executed his commands for that purpoſe before then

directed to them : it then alleged that, notwithſtanding

this, they had not fignified to him as by the writ was com

manded ; and that they had fince the time when the writ

was directed to them, ſpecifying the day, difquieted the faid

citizens on the occafion aforefaid, and had required of cer

tain perfons whofe names were mentioned, citizens ofthe

faid city, and other citizens of the faid city, toll and the

other duties within the borough and its port.

tea habent diem ufque a die fanctæ trinitatis in 15 dies prece partium.

Ad quem diem partes prædictæ venerunt. Et prædictus Gilbertus

bene advocat prædi&tam diſtrictionem , quia dicit quod ipfe et an

teceffores fui a tempore quo non extat memoria femper ufi funt theo

lonium capere de hominibus Lincolniæ et aliis ibidem venientibus cum

mercimoniis.

ET fuperhoc venit Nicholaus de Warrewico qui fequitur pro rege,

et dicit quod prædictum manerium eft Regis in dominico et in fervitio;

et petit quod in nullo fuper præmiffis procedatur ad judicium, quod in

pofterum poffit verti in præjudicium regis. Ideo datus eft partibus

prædictis dies in craftino animarum . Et præceptum eſt Vicecomiti

ut prius, &c. et interim loquendum eft cum domino rege.

diem prædictus Gilbertus non venit. Ideo diftringatur, &c . in octabis

Purificationis. Placita coram Baronibus 22 Ed. 1 Rot. 33, a.

Ad quem

THE
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THE defendants pleaded, firft, that the citizens of the

city of London had not been immemorially intitled to the

exemption claimed ; and fecondly, that the perfons named

in the declaration were not citizens of the city of London ;

and iffue was joined on thefe pleas.

THE cafe was tried at bar in Eaſter term, 1789 ; and on

the part of the plaintiffs, it was proved, that the perfons

named in the declaration were citizens and freemen of

London, and that they had obtained their freedom by pur

chafe ; but it appeared that they were not refident in Lon

don, but were inhabitants of Lynn. The claim of ex

emption was proved by feveral charters and other docu

ments it was alfo proved by parol evidence, that non

refident freemen of London had been nominated to the

office of fheriff, that they had paid the fine for not ſerving

it, that they had been aldermen, and that they had a right

to vote in the election of members of parliament for the

city. It was alſo proved, that they were exempted at

Exeter from the payment of tolls and port duties ; at

which place an action had been brought by the corporation

againſt a freeman of London there refident, to compel fuch

payment, but the record being withdrawn, the defendant

obtained judgment as in cafe of a nonfuit, and after

wards himſelf brought an action against the corporation,

for taking his goods on the fame account, in which the

corporation fuffered judgment by default. It was proved

by parol evidence, that the fame exemption was allowed

at Plympton Fair, Exmouth, Briſtol, Newcaſtle, Dart

mouth, and other ports, to freemen of London, refident

at thoſe places. From the teftimony of one of the wit

neffes it appeared, that a non- refident freeman of London,

being in partnerſhip with a non-freeman, and having a

certain ſhare in the trade, his fhare was exempted from

the
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the payment of port duties at Dartmouth ; but that thofe

duties were paid by the non-freeman partner for his ſhare.

On the part of the defendants, the title to the duty of

laftage was deduced from Henry de Hammell, in whoſe

family it had been the fubject of family fettlement ſo early

as the reign of Henry the third, down to the time of Henry

the eighth, in whom it was vefted by a private act of par

liament, and who, in the 29th year of his reign, had

granted itto the corporation of Lynn, in whom it had con

tinued to the preſent time.

LORD Loughborough, having fummed up the evidence,

obferved to the jury, that as on the part of the defendants,

the right to the duty of laſtage had been traced up to the

family of de Hammell, early in the reign of Henry the

third, and was at that time fo eſtabliſhed in them as to be

the fubject of a family fettlement, it was fair to prefume,

that it was veſted in them before the time of legal memory.

But allowing that prefumption, the general right of the

corporation of Lynn did not deſtroy the particular exemp

tion proved by the city of London, as it had not been

fhewn that the citizens of London ever in fact paid the

duty at Lynn. The two rights, therefore, not being in

confiftent, might exift together ; the corporation of Lynn

might have the fame right to laftage as the de Hammells

had enjoyed, but that right might be with an exception in

favour of the citizens of London ; which exception had

been clearly proved on the part of the plaintiffs, and not

contradicted by the defendants.

His lordship obferved further, that the other part of the

cafe was refolved into a queſtion, whether the perfons

mentioned in the record, not being refident citizens of

London, but in fact refiding at Lynn, and having lately

purchaſed their freedom for the expreſs purpoſe of being

exempt
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exempt from laftage at the port of Lynn, were intitled.

to the privilege they claimed ? As to this, he ftated,

that the counfel had infifted ftrongly on a parliamentary

declaration in the reign of Henry the fourth, that the free

men of London must be there refident to intitle them to

an exemption from prifage of wines, but that refidence in

London was not neceffary with refpect to other fran

chifes : this, he ſaid, was of confiderable weight ; and as

the non-refident freemen were liable to ferve offices, and

bear other burthens in confequence of their freedom, there

feemedto be no reaſon why they ſhould be deprived of the

beneficial rights of that freedom ; or why the term citizens

of London or men of London fhould be confined to fuch

citizens or men as were refident in London, as had been

contended in favour of the defendants ; that in point of

fact, this diftinction was not made at Briſtol, Newcaſtle,

or other places ; that the point was given up by the city of

Exeter, the only place where it had been contefted, and

the defendant, a non-refident citizen of London, left in

the enjoyment of his right.

On the whole, he ſaid, he faw no reaſon to ſay, if the

jury thought upon the evidence, that the right claimed by

the citizens of London, and which had been proved to be

enjoyed by thoſe who were non-refident, was the fame

right which the plaintiffs had made out in evidence, that

there was any legal ground, which by a legal conclu

fion, could deprive them of that right.

THE jury found a verdict for the plaintiffs on both

iffues, and is . damages ( a) , on which verdict the court

gave judgment, " That the citizens of the faid city, and

all their goods, be quit of yielding fuch toll, paffage, laſt

age, and other cuftoms as aforefaid, of their goods and

(a) 1 H. Blackftone's Rep . C. B. 216 .

things
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things in the faid borough and port thereof; and the faid

mayor and burgeffes of the faid borough, in mercy, &c. "(a)

on which the defendants removed the record into the court

of King's Bench by writ of error.

On behalf of the plaintiffs in error four objections were

taken to theſe proceedings. 1. That the writ was only a

prohibitory and not a remedial writ, on which the parties

could plead . 2. That, even if this were a writ on which

the plaintiffs could count, yet they had not ſtated any

injury on the record, for which the law could give redreſs .

That at all events the action fhould have been brought

by the party grieved, and not by the corporation at large,

and, 4. That the count ought to have ſtated, by citizens of

what defcription the exemption was claimed ; for that all

the citizens, whether refident or not, could not be intitled

to the exemption.

IN fupport of the first objection, it was obſerved, that

Fitzherbert, treating of this writ, feemed to have confidered

it as merely prohibitory, for that the example he gave was

that of a mere command by the King to his bailiffs (b) ;

and that, commenting on it, he ſaid, " and upon that he

may have an alias, a pluries, and an attachment ;" that

therefore the only confequence of not obeying the pluries

was that an attachment might iffue againſt the party to

whom the writ was directed, for his contempt ; but that

no further proceedings could be had on it : that Finch alfo

confidered this as a prohibitory writ ; for that he gave it as

one of the inſtances of " certain fpecial writs wherein no

procefs lieth" (c) ; and that after having enumerated the

commonactions, he faid, " befide which, there be certain

(a) 4 Terin . Rep . 131 .

(b) Rex Ballivis fuis de J. falutem. F. N. B. 227. A.

(c) Finch, 490, 506.

other
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other originals out of chancery, which are, as it were,

ſpecial anomalies and exceptions from the former, being

not deductory to bring any matter into plea or folemn

action, but only commendatory or prohibitory to do ſome

thing or to leave ſomething undone ; and therefore no pro

cefs at alllieth in thefe writs, but only an attachment upon a

contempt, for not executing or obeying them." That

Lord Ch. B. Comyns too, treating of the remedies which

a party has who is exempted from paying toll, fays,

"there are two remedies ( a) , firft by writ de effendo quietum

de theolonio, if he who ought to be quit of toll be charged.

Secondly, by action if the toll be taken ;" that he therefore

diftinguiſhed between the cafes of demanding and taking

toll ; and was of opinion, that in the latter only could an

action be maintained : and that Fitzherbert, in his com

ments onthe writ of monftraverunt, which was framed for

the benefit of tenants in ancient demefne ( b), fays, "the

plaintiffs may count and recover damages," but that in his

comment onthe writ in queftion , he ſaid nothing on the

pleadings on it ; befide this, it was obferved that this count

was on the pluries, and not on the attachment ; and that

even in monftraverunt, the count must be on the attach

ment.

In anſwer to this objection , it was contended on behalf

of the defendants in error, that it appeared from the pre

cedents of proceedings on this writ, as well as from ana

logy to other cafes of a fimilar nature, that this was a re

médial writ on which an action might be maintained : that

in the register (c), the writ, the alias, pluries, and attach

ment, are ſet out at length ; and that the latter began as

(a) Com. Dig. Tit. Toll. H. 1. 2 .

(c) Reg. Brev. Orig. 518 b.

(b) F. N. B. 16 a.

the
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the writin treſpaſs ( a) : that in Ryley (b) the proceedings

on this writ were ſtated, where an iſſue was directed on

the action commenced on it : that there was alſo another

inftance in Madox's Firma Burgi (c ) of an action which

was ſupported on this writ ; that that was indeed a qui tam

action, but that it fhewed that this was the ſubject offome

action, and furniſhed a fufficient anfwer to this objection :

as to the obfervation that this count was drawn on the

pluries and not on the attachment, it was not warrantedby

the terms of the record, on which neither the pluries northe

attachment was fet forth, and that therefore all that could

be concluded from this, was that there was no original writ,

thewant of which, however, was cured by 18 El. c. 14.

MR. Juftice Groſe, in delivering his opinion, ſaid, that

as tothis objection, he thought there was a ftrong analogy

between this writ and that of monftraverunt ; that the latter

was brought by the tenants in ancient demefne, in order

amongſt other things to be quit of toll, and that it only

took its name from one ofthe Latin words uſed inthe be

ginning of it : that Finch indeed confidered this only as a

prohibitory writ ; but that in this he differed from him ,

and confidered it as remedial as well as prohibitory : that

in the first inftance it was to prohibit the party to take the

toll from thoſe who claimed the exemption ; and that on

that prohibition not being attended to came the attach

ment, which was the remedial part of the writ, under

which thoſe who had fuffered by the difobedience of the

former writ might recover damages.

IN fupport of the fecond objection it was obſerved, that

the only matter alleged as a grievance was that the de

fendants, in the court below, required, not that they took

(a) Si fecerit te fecurum, &c. tunc pone, &c.

(b) Ryl. Plac. Parl. 13.
(c) Vid . ante, page 198, etc.

the
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the toll from the plaintiffs ; but it was contended that this

was not a damage for which the law would give an action,

and that an actual injury muſt be ftated ; but that if any

action could be maintained in this cafe, it muſt be a qui tam,

andthe complaint laid to the contempt of the King and the

damage of the plaintiffs .

To this it was anſwered, that it was not neceffary that

the plaintiffs fhould have received an actual injury to intitle

themſelves to this action ; that in the precedent in the re

gifter, no diftreſs was ftated either in the writ de theolonio

or in the attachments upon it (a) . There were ſeveral

other writs of the fame nature with this, on which actions

might be maintained ; one of which was that of monftra

verunt ; between which and the preſent there was no dif

(a) It is true that in the attachment as given in the regiſter no dif

treſs is ſtated, but there appears to befome defect or omiffion in it.-It

runs thus . Si fecerit, &c. tunc pone, &c . B. et C. ballivos civitatis

noftræ Leyceftriæ, quod fint coram nobis tali die, ubicunque, &c.

oftenfuri quare cum per chartam noftram, &c. burgenfes, &c . in perpe

tuum effent quieti de theolonio per totum regnum noftrum, &c. et

poteftatem noftram per quod eifdem ballivis præceperimus, quod ipfos

burgenfes de theolonio eis in civitate prædictâ præftando quietos effe

permitterent juxta tenorem cartæ noftræ prædictæ, vel caufam nobis

fignificarent quare mandatis noftris alias eis inde directis minime paru

erunt : iidem ballivi fpretis mandatis noftris prædictis, ipfos burgenfes

de theolonio eis in civitate noftrâ prædictâ præftando, quietos effe per

mittere, vel caufam quare id facere minime deberent, nobis fignificare

hactenus non curaverunt, in noftri et mandatorum noftrorum præ

dictorum contemptum manifeftum et ipfius A. damnum non modicum

et gravamen. Here a damage is alleged to a particular perfon in the

end of the writ, withoutany mention having been made ofhim before,

though a relative be coupled with thename ; which implies that he muſt

have been introduced in fome preceding part.-I am from hence in

clined to think that the writ is inaccurately given, and that there muft,

in the perfect form of it, have been an allegation of ſome ſpecial

damage done to A. which could be no other than a diftrefs.

ference :
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ference that they refembled each other fo ftrongly, that

when the writ de theolonio was fued by the tenants in

ancient demefne, it was exactly like the monftraverunt,

and that Fitzherbert ( a) fpoke of them both together :

that neither the writ de theolonio nor the monftraverunt was

directed to the fheriff ; there was an attachment in both,

and it was admitted by the paffage from Fitzherbert (b),

that in monftraverunt the parties might plead to iffue, and

in 2 Inft. (c), there was a precedent of a judgment on that

writ : the attachment on both was not for a contempt, but

was proceſs to bring the parties into court, and having had

that effect, it had anfwered the purpoſe for which it was

profecuted, and needed not to appear uponthe record : that

what was faid by Lord Ch. B. Comyns was by no means

conclufive that fuch an action as the preſent cannot be

maintained ; it did not follow that becauſe he ſays an action

may be maintained for taking toll, no action lies for de

manding it; that even if fuch were his opinion, it could

not be fupported in oppofition to the records ftated in

Madox, Ryley, and 2 Inft. That Lord Coke (d), com

menting onthe writ of mefne, fays, " there be fix writs in

the law, that may be maintained quia timet, before any

moleſtation, diſtreſs, or impleading ; 1. A writ of meſne

before he be diftrained ; 2. warrantia charta, before he be

impleaded ; 3. a monftraverunt, before any diſtreſs or vex

ation, &c. 4. an auditâ querelâ, before any execution fued ;

5. a curia claudenda, before any default of incloſure ; 6.

a ne injufte vexes, before any diftrefs or moleftation ;

and theſe be called brevia anticipantia, writs of preven

tion." And that afterwards he proceeds thus ; " It is to

be known that there be two feveral judgments in a

(a) F. N. B. 228 A.

(d) Co. Lit. 100 a,

(b) Id. 16 A. (c) 2 Inft. 654, 5.

writ
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writ of mefne, one at common law, the other by the

ftatute Weftm. 2. c. 9. Atthe common law he ſhall have

judgment to recover his acquittal ; and if he be diftrained

or damnified, his damages and cofis ;" fo that if he ſued

before diſtreſs, he might have judgment to be quit ; if a

diſtreſs were taken, he might alfo recover damages . The

writs de theolonio, monftraverunt, ne injufte vexes, and that

de warrantia chartæ, were all analogous ; they mightbe

fued out merely for the purpoſe of bringing the queſtion

of right into difpute, without regard to any actual injury

to the parties fuing. Fitzherbert, it was obſerved, in his

comments onthe writ de warrantia chartæ (a) , ſaid, “a man

may fue forth this writ before he is impleaded in any ac

tion, but yet the writ doth fuppofe that he is impleaded :

and ifthe defendant appear and fay that he is not impleaded,

by that plea he confeffeth the warranty, and the plaintiff

ſhall have judgment to recover his warranty." The truth

or falfehood, therefore, of the allegation that the party is

impleaded, was fo totally immaterial, that the plaintiff

might have judgment to recover his warranty, though he

were not impleaded. It was the fame in a writ of mefne ;

Fitzherbert faid (b), " and if a man bring a writ of mefne

where he is not diftrained, yet the writ is maintainable ;

but then he ſhall not recover damages, for the writ is

brought only to recover the acquittal ;" that in monftrave

runt, though only thoſe who are injured recover damages,

yet the other tenants may recover a judgment of ac

quittal (c) . From all theſe authorities, it was contended,

the principle was clear that theſe ſeveral writs might be

fued out quia timet, before any actual injury was done, on

which proceedings might be had ; and the party com

(b) Id. 136 E.(a) F. N. B. 134 T.

(c) Id. 16 B. but this does not expreſsly appear.

P
plaining
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plaining might recover a judgment on the right claimed,

though before diſtreſs he could not recover damages. In

the proceedings on the writs of mefne and warrantia char

ta, the party alleged his being diſtrained or impleaded ;

yet the allegation was mere form, and the want of it cured

by a verdict. In the prefent cafe, the queftion of right as

to the exemption claimed, was the only ſubſtantial quef

tion which might be diſpoſed of, though the queſtion of

form did not arife : in the precedent cited from 2 Inft.

there was a ſeparate judgment to be quit of toll, uncon

nected with the fact of demanding or taking it : the judg

ment in Ryley alſo fhewed, that it was not neceffary that

a diſtreſs ſhould actually have been taken ; for at the con

clufion of it the court ordered the diſtreſs to be returned,

if any had been taken ; and the fame hypothetical judgment

was given in other cafes. Inthat judgment no damages

were given, which fhewed that the action did not proceed

on the groundof an actual injury having been ſuſtained .

In reply, it was faid, that the precedents cited rather

confirmed than anfwered this objection ; for they all

alleged an actual injury done to the party complaining,

and proceeded on the ground of a diſtreſs . In that in

Ryley it was exprefsly ftated, that the defendants diftrained

the abbot and his men; this then was only an action of

treſpaſs for taking toll ; the cafe in Madox was open to the

fame anſwer ( a) ; in the text he gives an account of an

action brought in 22 Ed. 1. for taking toll ; in which he is

warranted by the copy of the judgment which is inſerted

in the notes : the record cited from 2 Inft. was alfo in the

cafe of a diſtreſs : the paffage from Co. Lit. did not prove

that the party may count on the prohibitory writs there

enumerated, before he has ſuſtained any injury : it only

(a) Vid. ante, page 198, &c.

fhewed,
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fhewed, what need not be diſputed, that thoſe writs of

prohibition may iffue before diftrefs ; and the judgment of

acquittal, which he mentions in the next comment on the

writ of mefne, muſt be taken to refer only to a cafe, where,

after the diſtreſs, the tenant ſued the lord. Thatthe party

could not count even in the cafes mentioned in Co. Lit.

before he is injured, was clear from all the precedents of

proceedings on thoſe writs : the feveral precedents on the

writ of mefne (a), all alleged a diſtreſs ; thoſe on the war

rantia charta ſtated exprefsly that the party was implead

ed (b) ; fo alfo did that in Madox on the writ of monſtra

verunt ; which writ, Fitzherbert fays (c), was framed for

the tenants in ancient demefne who are diftrained, “and

in the writ of attachment, he ought or may name all thoſe

tenants by their proper names which are diftrained after

the prohibition delivered to the lord. " The precedents on

the writ ne injufte vexes alfo ftated the taking (d) ; all theſe

different precedents, therefore, in the feveral cafes, ſo far

from proving that the allegation that the party has actually

fuftained an injury is immaterial and mere form, fhewed

the reaſon ; for there was no one inſtance in which it was

omitted.

THE judgment of the court was given againſt the de

fendants in error, and the plaintiffs below, principally on

this objection. It was admitted, that for near five centu

ries no fuch proceeding as the preſent had been inftituted ;

it did not appear for what uſeful purpoſe the corporation of

London had thought proper to have recourſe to it now ;

no reafon could be fuggefted for it, except it were done

with a view of preventing a jury from exerciſing their

judgment onthe queſtion of right on any future occafion.

(a) Raft. Ent. 433, 434.

(c) F. N. B. 15 F.

(b) Id . 397 b. 398 a. & Co. Entr. 691.

(d) Raft. Entr. 437 b.

P 2 If
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If fuch were the intention, they could not expect that the

inclination ofthe court would be in their favour-generally

fpeaking, the object ofthe laws, in civilized countries, was

to ſecure to every ſubject his rights, and to afford him pro

tection when thofe rights were invaded ; and that principle

wasfounded in good ſenſe : but this declaration did not com

plain of any injury having been done to any individuals ; it

onlyalleged that the defendants below difquieted the plain

tiffs, and required of five citizens by name, certain tolls, and

otherduties ; arguingfrom policy, the inclination ofthe court

muſt be againſt ſuch a proceeding as this ; for ifthis action

could be maintained againſt the corporation of Lynn, it

mightequally beſupported againſt any individual inthe king

dom forthe moſt minute toll, fuch as toll in a market ; and it

frequentlyhappened that fuch tolls were inthe hands ofper

fons who were neither able nor willing to diſpute fuch a toll

asthe prefent. In point ofpolicy therefore, it was to be wiſhed

that a partywhohad done noact to enforce his claim, andwho

would rather abandon his right than be at the expence ofdif

puting it, ſhould not be dragged againſt his will into a court of

juſtice, to agitateſpeculative queftions ofright. Itmuſtthere

fore be confidered whether the proceedings could be fup

ported by the precedents which had been cited on this very

writ, or by arguments drawn fromanalogy to other proceed

ings ofthe fame nature. It was not neceflary to go through

each oftheſe, but the refult from them all was, that they

complained of a damage to the party ; and in the fubfequent

proceedings on the writ, uniformly ftated what the nature

of that damage was : that Fitzherbert fays, in comment

ing onthis writ, "and upon that he may have an alias and

a pluries, and an attachment againſt thoſe who take the

toll ;" and a complete anſwer was given to the arguments

drawn from the precedents, by the counſel for the plain

1
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tiffs in error with reſpect to the comment of Lord Coke

on the text of Littleton, it would be found on examination

not to govern this cafe : the text was confined to the cafe

of actual damage by diftrefs ; it was thus, " and if he (the

lord ) doth not acquit him (the tenant) , but ſuffereth him

to be diftrained, &c. he fhall have againſt his lord a writ

of meſne, and fhall recover againſt him his damages, &c. "

that Lord Coke does not comment on the ſection at large,

but he comments in his uſual manner, firſt on one part of

it, and then on another ; that in the courſe of his note on

the writ of mefne, he enumerates other writs of preven

tion, ofwhichthe writ in queftion was not one : then hav

ing difmiffed thoſe writs, he takes up the comment again on

another part of the text, which applies only to the writ of

mefne, and what he fays refpecting the judgment of ac

quittal, applies only to that writ : but the objection was

not to the writ itſelf, but to the ſubſequent proceedings on

it ; and Lord Coke does not ſay that the tenant may count

on that writ unleſs damage be done to him.

As to the third objection, the authority of Fitzherbert

was cited, who fays (a), "the particular perſon who is

grieved may fue forth the writ ;" and, who, commenting

on the writ de libertatibus allocandis, obferves that " thoſe

writs are of ſeveral forms, and may be fued by a body

corporate, or by a ſingle perfon, as the cafe fhall hap

pen"(b). Here the corporation of London had fued

out the writ, and alleged a grievance to five parti

cular perfons, from whom the toll was demanded ; but

even if the corporation might have fued out the writ, the

individuals who were injured fhould have counted . To

this it was anſwered, that the precedents cited fhewed, that

the action need not be brought by the party grieved ; in

(a) F. N. B. 228 B.

that

(b) Id. 230.

P 3
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that in Ryley it was not pretended that the abbot's goods

were taken, and yet he brought the action ; it was laid

ad damnum ipfius et hominum fuorum, and the judgment

was, that the abbot and all his men fhould go free. So, in

the precedent in 2 Inft . the judgment was that all the

tenants of the manor fhould be quit of toll. The action

might be brought by thoſe in whoſe favour the exemption

was claimed. This was the privilege of the citizens of

London in their corporate capacity ; it was granted to

them in that capacity, though to be enjoyed by the indi

vidual members of it. It was a corporate franchiſe, for

any injury to which they, as a corporation, had a right to

complain ; and Fitzherbert fays, " all the corporation

may bring the writ by the name of the corporation" (a).

and astothe argument, that though the corporation might

fue out the writ, yet the individuals who were grieved

fhould count upon it ; it was anſwered that one party can

not declare on a writ fued out by another : but to this it

was replied, that this was not like the caſe of one party

declaring on a writ fued out by another ; for that the plain

tiff muſt count on the attachment, which fhould be fued

out by the party grieved, though the writ of prohibition

might befued out by the corporation at large.

THAT part of the court who took notice of this ob

jection (b), delivered their opinions to this effect : that

the action was brought by the corporation at large, and

not by the individuals ; whereas the injury, if any, muſt

have been fuftained by the latter ; that the corporation

could not be injured as a corporation : it had indeed been

urged, that in monftraverunt the corporation at large might

declare ; but how was that eſtabliſhed ? Fitzherbert, in

every inftance, except one, ftates that there muſt be an

(a) Id. 227 E. (b) Aſhhurſt and Buller, J.

actual
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actual diftrefs in order that the attachment may iffue, and

that it muſt be ſtated to the damage of the perfons fuing ;

and in that one paffage he ſays, " if any city or borough

ought to be quit of toll for the merchandizes which they

buy in another town or place, if any of them be compelled

to pay toll, all the corporation may bring the writ, by the

name of their corporation, and may have an alias, and an

attachment thereupon if need be, with theſe words at the

end of the writ, et diftrictionem, fi quam eis ea occafione ft

cerit, &c" (a). But even this fortified the firſt objection

that the toll muſt be taken ; and though he faid that the

writ may be fued out by all the corporation, yet he did

not fay that they might all maintain the action ; ſo that all

the paffages might be reconciled. The attachments ſpoken

of by Fitzherbert were of two forts ; one was in the na

ture of a criminal proceeding for a contemptin having dif

obeyed the King's writ ; and that might be fued by all the

corporation ; the other was to bring the parties into court

to anſwer in an action . And it was clear that the attach

ment which he mentions in the laft paffage, was the cri

minal attachment for a contempt ; on which no further

proceedings could be had.

To fhew the diftinction between theſe different attach

ments, a precedent was cited from Lord Hale's manu

ſcripts, which was to this effect (b ), "Eaft. 1 Ed. 2. Suſſex.

The

(a) F. N. B. 227 E.

(b) Mr. J. Buller obferved that this was an extract from a manu

fcript of Lord Hale's in Lincoln's Inn Library, containing " Placita

coram Rege," from the 1ft to the 22d Ed. 2. Præceptum fuit ballivis

Willielmi de Brewofa de Shoreham, quod defifterent capere theolo

nium ab Epifcopo Ciceftriæ et hominibus fuis , juxta chartam domin;

Regis Henrici, proavi regis nunc, per quam quieti effe debent per to

tum regnum ; qui poft diverfa brevia eis miſſa, tam de prohibitione

P 4 quam
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The bailiffs of William de Brewofa of Shoreham, were

commanded to defift from taking toll of the biſhop of

Chicheſter and his men, according to a charter of King

Henry, &c. by which they ought to be quit through the

whole kingdom ; who, after feveral writs fent to them, as

well of prohibition as to anfwer, returned that no writ was

ever ſent to them in the time ofthe preſent King, and that

they cannot deliver the diſtreſs taken from the men of the

faid biſhop, becauſe the ſaid William and his anceſtors,

from time immemorial, hitherto were feifed of toll of the

men of the faid biſhop, and their predeceffors, notwith

ſtanding the charter of King Henry aforefaid. And be

cauſe the return aforeſaidſounds in contempt of the Lord the

King, and to the damage of the faid biſhop and his men.

aforefaid, therefore let the fheriff be commanded to at

tach them, &c." This, it was faid, was clearly a crimi

nal attachment : it deferved, therefore, to be confidered,

whether there was not fomething further, which fhewed

that that was not an action, at leaſt by the perſons grieved.

The perfons grieved were the biſhop of Chicheſter or his

men but no precedent could be found to fhew that alla

perfon's tenants, as fuch, can ftand in judgment in a court

of law. And if any action had been brought in that caſe,

it must have been by the bifhop or by the perſons whoſe

goods were actually feized. And therefore, though civil

quam ad refpondendum, retornaverunt quod nunquam tempore regis

nunc aliquod breve eis directum fuit, et quod diftri&tionem captam lu

per homines dicti epifcopi fine exheredatione domini fui deliberare non

poffunt, eo quod ipfe Willielmus et anteceffores fui, a tempore quo,

&c. hucufque feifiti fuerunt de theolonio hominum dicti epiſcopi, et

prædecefforum fuorum, non obftante cartâ domini regis Henrici præ

dicti. Et quia retornumprædictumfonat in contemptum domini regis,

et dicti epiſcopi et hominum fuorum prædictorum diſpendium , ideọ

præceptum efto vicecomiti quod attachiet eos, &c.

6
proceedings
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proceedings might be inftituted on a writ founded origi

nally on the prohibitory writ, yet that writ, whatever it

be, which brings the parties into court, muſt be confidered

as the original writ in the cauſe ; it muſt be founded on

damage actually done, and muſt be ſued out by the party

actually grieved : it was ftated in the books that the at

tachment, fued out by the party grieved, is that writ, the

foundation on which, according to Fitzherbert, the plain

tiffs proceed and count,

To the fourth objection, it was anſwered, that in this

ſtage of the proceedings there was no foundation for it.

The defendants in error claimed this exemption for allthe

citizens and if it had appeared on the trial that any par

ticular clafs was not intitled to it, they muſt have failed in

proving their allegation : but it was claimed in a general

unqualified way, extending to all the citizens ; and the

verdict was coextenfive with their claim.

MR. J. BULLER ſaid, that on this laſt point, he thought

the court were bound to give fome opinion, and that it

could not have eſcaped the attention of the counſel for the

city of London, how very material it was to their caſe.

The printed report of this caſe referred to a manuſcript of

Lord Hale, publiſhed by Mr. Hargrave (a), in which it is

faid " bona civium muſt not be intended of everyfreeman of

London ; but first he must be a freeman of London ;

ſecondly, he muſt be afreeman and inhabitant of London ;

for though he be a freeman, yet if he inhabit out ofLon

don, he ſhall not be exempted from prifage even for the

wines imported into London." The anſwer which the

council for the defendants in error had given to this ob

jection, amounted to this, that it was a queſtion of fact

which the jury had determined ; but he thought it involved

(a) Hargr. Law Tracts, 128.

in
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in it a queſtion of law as well as of fact . The objection

arofe on the record ; for it was contended by the counſel for

the city, that the word citizens includes all freemen, whether

refident or not : if it did, fuch a cuſtom could not exist in

point oflaw (a). Iffuch a cuſtom could be fupported, it

might be attended with the moſt ſerious confequences ;

fince it would be in the power of the city of London,

which is one of the oldeft corporations in the kingdom, to

fell the privileges of every other corporation (b).

WHERE an action is given to a common informer to

fue for a penalty, by the words any perſon or perſons, a cor

porationaggregate cannot fue as a common informer (c) .

By the common law all ecclefiaftical perfons are bound

to keep the houſes belonging to their benefices in repair,

and if they fuffer them to fall to decay, they or their exe

cutors or adminiftrators are liable to be called on by the

fucceffors on account of the dilapidations. In order to

evade this duty, it had become a frequent practice, previ

ous to the 13 El. c. 10, for incumbents to make " deeds

of gift, colourable alienations, and other conveyances of

(a) 3 Bulftr. 1. Thomf. Entr. 302. 30 Ed. 3, f. 16, and Robin

fon v. Marſhall, C. B. lately.

(b) 4 Term Rep. 130-146.

(c) In C. B. it was held on 7 G. 2, c. 7. a marginal note in

Strange 1241 .

like
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like effect, of their goods and chattels in their life-time, in

order, after their deaths, to defeat their fucceffors of fuch

juft actions and remedies as otherwife they might have had

against their executors or the adminiftrators of their

goods." To provide a remedy for this practice, it was

enacted by that ſtatute, " that if any archbiſhop, biſhop,

dean, archdeacon, provoft, treaſurer, chaunter, chancellor,

prebendary, or any other having any dignity or office in

any cathedral or collegiate church ; or ifany parfon, vicar,

or other incumbent of any ecclefiaftical living whereunto

do belong any houfe or houſes, or other buildings, which

by law or custom he is bound to keep and maintain in re

paration ; fhould from thenceforth make any deed or deeds

of gift or alienation, or other like conveyances of his

moveable goods or chattels, to the intent and purpoſe

aforefaid; then the fucceffor and fucceffors of him that

ſhould make fuch deed, &c. fhould and might commence

fuit, and have fuch remedy in any court ecclefiaftical ofthis

realm competent for the matter againft him or them to

whom fuch deed or deeds, &c. fhould be fo made, for the

amendment and reparation of ſo much of the faid dilapida

tions and decays, or juft recompence for the fame, as hath

happened by his fact or default, in fuch manner as he might,

fhould or ought to have, if he or they to whom fuch

deed, &c. fhould be fo made, were executor or executors

of the teftament and laft will of him that made fuch deed,

&c. or were adminiſtrator or adminiſtrators of his goods or

chattels" (a).

AND by 14 El. c. 11. all fums of money to be recovered

for, or inthe name of dilapidations, by fentence, compofition

or

(a) Here is no appearance of this ftatute being temporary: yet it is

continued as temporary by the 1 Jac. c. 25, and furtherby 21 J. c. 28,

and
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or otherwiſe, ſhall , within two years after fuch receipt, be

truly employed upon the buildings and reparations in

refpect whereoffuch money for dilapidations ſhall be paid ;

on pain that every perfon fo receiving and not employing

as aforefaid, fhall forfeit double as much as fo fhall be by

him received and not employed ; which forfeiture ſhall be

to the uſe of the Queen's majesty, her heirs and fuc

ceffors.

IN former times, confiderable doubt was entertained

whether an action on the cafe for dilapidations could be

maintained againft ecclefiaftical perfons or their perfonal

repreſentatives (a).

SIR Simon Degge fays, " fuits for dilapidations are

moft properly and naturally to be brought in the ecclefi

aftical courts ;" and that no prohibition lies : yet he ſays,

the fucceffor may, if he will, upon the cuſtom of England,

have a ſpecial action upon the cafe againſt the dilapidator,

his executors or adminiſtrators (b) .

In the beginning ofthe reign of William and Mary (c),

an action on the cafe was brought by a parfon for dilapi

dations against his predeceffor, who had accepted another

benefice, and left the houſes out of repair, fetting forth that

by the cuſtom of the realm he ought to pay to the fucceffor

fo much as fhall be fufficient to make the reparations, and

and not further indefinitely ( as a great many other ftatutes were) by

16 C. 4. " Sothat," fays Burn, " upon the whole there may perhaps

be ſome doubt whether this ſtatute is now in force." But I apprehend

there can be no doubt about it, as the other branches ofthe ftatute have

been hitherto acted upon as exifting law, vid. ante, page 122, &c.

曩

Wats c. 39.

(a) Per Buller J. 2 Term Rep. 637.

(b) Deg. p. 1 , c . 8.

Ecc. Law, tit. Dilapidations.

(c) Jones v. Hill , Eaſt,

1 Bac. Abr. 63, cited Burn's

2 W. and M. in C. B. 3 Lev. 268.

that
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that the repairs amounted to fo much, which the defendant

had not paid; after verdict for the plaintiff, it was moved,

in arreft ofjudgment, that the action could not be main

tained, of which opinion Chief Juftice Pollexfen, who tried

the cauſe at Warwick, had been, and ſtill continued to be,

on the ground that the remedy was only in the ecclefiafti

cal court : in fupport of the action the authority of Degge

was cited, and ſeveral inftances of fuch an action being

brought ; but on fearching the rolls, no judgment ap

peared to have been given in ſome ofthem, but only ver

dict and ſeveral continuances entered : one cafe, however,

was found (a), in which judgement had been given forthe

plaintiff on demurrer. Notwithſtanding this, the court

inclined to Pollexfen's opinion : but the cafe being in the

paper to be argued again, and Pollexfen and Ventris dying

in the mean time, it was argued a fecond time before

Powell and Rookeby, who gave judgment for the plain

tiff.

IN the cafe of Dr. Sand (b), on an application for a pro

hibition to the fpiritual court to ſtay proceedings there, in

a fuit for dilapidations againſt a prebendary of Wells, it

appeared that there were eight prebends, and eight pre

bendal houſes belonging to that church, but that no houſe

in certain was allotted to each prebend, the bishop having

the privilege of affigning to each what houſe he choſe. It

was objected that the houſe in queſtion was not part ofthe

prebend; but the court held that when the biſhop had

affigned a houſe, it became part of the prebend, and that

the prebendary was liable to a fuit for dilapidations, and

therefore refuſed the prohibition.

EVER fince it was decided that an action on the cafe for

dilapidations will lie in the cafe of a parfon, it has been.

(a) Dayv. Hollington, 3 Jac. 2 , C. B. (b) Skin. 121 .

ufual,
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1

ufual, in the declaration, to ftate that all prebendaries, rec

tors, vicars , &c. are bound by law to repair (a) : notwith

ftanding this, however, it was very lately contended (b)

that an action by a prebendary againſt his predeceffor for

dilapidations could not be maintained; for that no cafe could

be found in which ſuch an action had been brought ; that the

cafes cited to prove the pofition, were not adequate tothe

purpoſe for which they were produced ; that they were

actions againſt rectors or vicars, and that the bare recital

in the declarations that prebendaries were bound to repair

was not fufficient. The court (c) , however, held that, in

point oflaw, there was no diftinction between a preben

dary and any other ecclefiaftical perfon, as to his liability in

this fort ofaction ; that the form of the declarations was

very material in a cafe where no direct determinations

could be found one way or the other ; that precedents

which had prevailed for a century paft, were ſtrong to

fhew what thelaw is ; and that prebendaries, as well as

other ecclefiaftical perfons, were under an obligation, both

in point of morality and of policy, to keep their houſes in

repair ; that the fucceffors fhould not ſuffer by the neglect

oftheir predeceffors ; and that therefore the late incum

bent, or his executors, muſt make good to the fucceffor

any damage which he might thus fuftain ; and there was

no diſtinction whether the action was brought againſt the

executor of the former incumbent, or againſt the former

incumbent himſelf, who had other preferment. With re

gard to the cafe of Dr. Sand, though it was only a fuit in

the ecclefiaftical court, yet it was a ftrong authority on the

point; for there was no difference whether the proceedings

(a) Vid. Lutw. 116, 117. 2 Term Rep. 636.

(b) Radcliffe v. D'Oyly. 2 Term Rep. 630.

(c) Aſhhurſt, Buller and Groſe, J.

for
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for dilapidations were in the common law, or in the fpiri

tual courts ; though the remedy in the former was more

effectual.

Ir is laid down as a general rule, that an action oftref

paſs cannot be maintained againſt a corporation aggregate,

and the technical reafon given, is that capias and exigent do'

not lie againſt a corporation, which are the proper proceſs

inan action of trefpafs (a). But if any ofthe members or

Servants of the corporation commit a trefpafs in afferting Coate

4le

AGB213

the right ofthe corporation, the action muſt be brought

againſt them individually, and they may juſtify in the right

ofthe corporation. Notwithſtanding this, there are ſeveral

cafes, inthe year books, of actions of treſpaſs broughtagainſt

a mayor and commonalty, in which, though many objec

tions appear to have been taken on other points, none ap

pears to have been taken to the action itſelf(b) . Among

others,an action oftrefpafs is reported to have been brought

againſt the mayor and commonalty of York, to which, in

ftead ofdemurring, they pleaded, that all the inhabitants

had common for a certain time in the place where the tref

paſs was alleged to have been committed, and that they

put in their beafts, to wit, two of them an ox, and other

two a horſe, &c. and this was ruled to be no plea, becauſe

the action being brought againſt the corporation, they could

not justify for particular perfons, for the treſpaſs being

affigned inthe body politic, it could not be juftified in the

right ofan individual (c ) .

(a) 22 Aff. pl. 67. Bro. Corpor. 43 .

(b) Vid. 38 Ed. 3, 18 .

7, 13. Bro. Corp. 48.

Rehson y

Press
eits

can.244.

8 H. 6, 1. 9 H. 6,36 . 20 H. 6, 9. 4H.

(c) 4 H. 7, 13 . Bro, Cor. 48.

ANOTHER

Als

741
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ANOTHER of theſe actions was an action of trefpafs

againſt a mayor and commonalty, and a private perſon, a

member ofthe corporation, jointly ; in which the plaintiff

declared on a right of exemption from toll, and alleged

that the mayor and bailiffs and the individual had diſtrained

certain beafts of the plaintiff for the toll : much was faid

on the impropriety of joining the individual in an action

against the corporation ; but no queftion was made

whether fuch an action could be maintained or not againſt

the corporation fimply (a).

THE archbishop of York brought an action of treſpaſs

againſt the mayor and commonalty ofthe town of King

fton upon Hull, and a private perſon, in which he alleged

that he and all his predefeffors, from time immemorial, had

ufed and enjoyed the franchiſe of having all deodans and

other profits inthe water of Hull, in Kingston upon Hull,

and that the defendants had diſturbed him in taking the

faid profits : the private perfon pleaded in abatement ofthe

writ, that he was named with the mayor and commonalty ;

in fupport of which it was contended that there ought to

have been feveral actions, becauſe the proceſs was ſeveral,

being capias and exigent againſt the individual, and diſtringas

against the mayor and commonalty. The mayor and

commonalty alleged that they held the town at ferm of

the King, rendering 40l . rent by the year, by a charter

which they produced, and ſaid that the water was parcel of

the town, and that they had held it immemorially as parcel

under their charter, and then prayed aid of the King, which

was granted : but it was not objected that ſuch an action

would not lie againſt a corporation (b) .

THE prior of St. Martin's brought a writ of treſpaſs

on the cafe againſt the mayor and burgeffes of New

(a) 8 H. 6, 1. 9 H. 6, 36. (b) 45Ed. 3, 23.

Windfor,
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Windfor for difturbing him in holding a leet which he

claimed to be entitled to hold, within the town ofWindfor,

and for other wrongs there done to him : as to all the

trefpafs except the difturbance, the mayor and burgeffes

pleaded not guilty, and as to the difturbance they juftified

under a grant of Edward the firſt ; but no objection was

taken to the form of the action ( a) .

NOTWITHSTANDING thefe examples, however, it may

well be doubted whether, at this day, fuch an action could

be maintained againſt a corporation aggregate ; the action

fuppofes a perſonal act of which the corporation is inca

pable in its collective capacity ; the act therefore which is

the foundation of the action muſt be done by ſome indivi

dual in order to affert the right of the corporation, and the

action being brought againſt that individual will anſwer

the purpoſe of bringing the right to a judicial determi

nation.

IT is accordingly decided that a replevin cannot be

maintained againſt a corporation aggregate, becauſe it is

founded on a diftrefs, which the corporation cannot take

but by its bailiff (b ) .

If a corporation has been used for time immemorial to

repair a creek, that creates an obligation to keep it in re

pair, and an action may be maintained againſt the corpo

ration for not repairing it, by any one who has ſuſtained any

damage from its not being in a ſtate of repair (c) .

IT feems likewife, that in fuch a cafe as this, or where a

corporation is bound to keep a bridge or a highway in re

pair, an indictment will lie againft it for not repairing .

It is, indeed, reported to have been faid by Lord Chief

(a) 18 H. 6, 1r.

(6) Brownl. 175. Bac. Abr. tit . Corporations, E. 2 .

(c) Vid . the mayor of Lynne v. Turner, Cowp . 86.

Q Juftice

1.74.

As
ke
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Juftice Holt (a ), that " a corporation is not indictable, but

the particular members of it are ;" but I apprehend that

this can apply only to the cafe of a crime or miſdemeanor,

and that an indictment may lie againſt a corporation,

in the cafes mentioned, as well as againſt a county or a

pariſh (b).

SECTION II.

Ofthe Mode preſcribed by the Law, in which Corporations

must act, and which must be observed by others in acting

against them.

THE fubjects which fall under this head are theſe. I.

The law reſpecting the name of a corporaton. 2. What

acts it muſt do by deed, and what it may do without deed.

Its common feal.
3.

When it muſt act by attorney.4.

5. What proceſs muſt be uſed againſt it ; and 6. How it

muft plead and be impleaded.

1. Ofthe Name of a Corporation.

EVERY corporation muſt have a name by which it may,

be known and diſtinguiſhed ; by which it muſt take and

(a) 12 Mod. 559.

(b) Vid. in Dogherty's Crown Circuit Affiftant, 398, a precedent of

an indictment againſt the mayor and burgeffes of the city ofGlouceſter

for not reparing the Gaol.

grant,
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grant, muft fue and be fued, and do all corporate acts ; it is,

fays Sir Edward Coke, as effential to a corporation, as a

name of baptifm to a natural perfon (a).

BUTwhen it is faid that a corporation muſt have a name,

it muſt be underſtood that this name may either be ex

preſſed in the patent of incorporation, or implied in the

nature of the thing : as, if the King fhould incorporate

the inhabitants of Dale, with power to chooſe a mayor

annually ; though no name be exprefsly given, yet it is

a good corporation by the name of Mayor and Common

alty. So, the city of Norwich, by a charter of Henry 4,

is authoriſed to have a mayor and fheriffs, and yet the cor

porate name is Mayor, Sheriffs, and Commonalty (b).

THOUGH the name of a corporation be compared to the

chriſtian name of a man, yet that compariſon is not in all

cafes perfectly correct : a chriſtian name confifts, ingeneral,

but of a ſingle word, as Oliver, Robert ; and if there be

an alteration in a letter, that may frequently make a mate

rial alteration in the name ; thus if a man intending to fue

Oliver, name him Olive, the writ muſt abate, becauſe

Olive is the name of a woman, and Oliver that of a man,

and the two names of courſe totally different in ſenſe : but

the name of a corporation frequently confifts of a great

number of words, and the tranfpofition, interpolation,

omiffion, or alteration, of fome of them may make no

effential difference in their ſenſe (c) .

It is not requifite that there ſhould be truth in the name

of a corporation, whether it be an hofpital, or any other

body politic (d) .

(a) 21 Ed. 4, 56 b. 1 Rol . Rep. 512. 10 Co. 28, 29.

(b) Per Holt. 1 Salk. 191. 3 Salk. 102, ( 182).

(c) Per C. Baron Manwood. 1 Anderf. 207.

(d) Vid. 10 Co. 32 juxta finem.

Q2 IT
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Ir is generally denominated of ſome place, and that is

in many cafes the principal part of the name by which one

corporation can be diftinguiſhed from another (a ) . It is

not neceffary, however, that the place of which it is named

ſhould be actually in England, but it muſt either be actually

there, fays Lord Coke, or fuppofed fo to be.-There were

numberless inftances of fictitious names, in the times of

popifh fuperftition : fuch were the hoſpital of St. John of

Jerufalem in England ; the hoſpital of St. Lazarus of Jeru

falem in England ; the maſter of the Knights Templars of

Jerufalem in England ; the prior and brothers of St. Mary

ofMount Carmel in England (b) . Thefe names, however,

maybe fo refolved as to exclude the neceffity ofa fiction , that

the places comprehended in them were in England. We

have only toſuppoſe that the faint, or the defcription of men,

had their denomination from Jerufalem, and that afterwards

a houſe dedicated to that faint, or belonging to thofe men,

was eſtabliſhed in England. Thus, " there is ſuch a defcrip

tion of men as the Knights Templars of Jerufalem," and

"there is a maſter or a houſe of that order in England.”

IN the name of a corporation is generally inferted the

enumeration of the component parts of its government, as

mayor, aldermen, and citizens ; mayor, aldermen, and

commonalty.- But fometimes, inftead of fome of theſe

component parts, a more general defignation is uſed : thus,

though the aldermen are a principal part of the govern

ment ofthe city of Briftol, yet by a charter of Charles

the fecond, the corporate name is Mayor, Burgeſſes, and

Commonalty ( c ) . So, though the component parts of

the corporation of the city of London are mayor, alder

(a) Vid. 10 Co. 123 . 1 Rol. 512.

(b) Vid. 10 Co. 32 b. 123 b.

(c) Vid. Lutw. 1330.

1 Rol. 512.

men
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men, and commonalty (a ), or citizens, yet the corporate

name is Mayor, Commonalty, and Citizens (b ) .

A CORPORATION may have one name by which it may

take and grant, and another by which it may plead and be

impleaded : thus, a corporation may purchaſe and grant

by the name of Mafter, Wardens, and Brothers, and may

be empowered to plead and be impleaded by the name of

Maſter and Wardens only ( c ) . But in this reſpect there

is a diftinction between the cafe of a corporation by

preſcription, and that of a corporation by charter ; the

former may have feveral names to the fame purpoſe ; thus

a writ was brought by the maſter of St. Lazarus of Bur

ton, who faid that he and all his predeceffors, maſters of

the hoſpital aforefaid, had been from time immemorial

called and known, and had impleaded and been impleaded,

as well by the name of Mafter of the Hofpital of St. La

zarus of Burton, of the order of St. Lazarus of Jerufalem

in England, as by the name of Mafter of Burton of St.

Lazarus of Jerufalem in England (d) .

AND a fcire facias will lie in one of the names, on a

judgment obtained in a writ by the other. Thus, where a

(a) Though the common council be a felect body, and the livery

another, yet I do not conceive that either of them is a diſtinct integral

part of the corporation .

(b) Vid. 1 H. Black . Rep. 207. 4 Term Rep. 130.
I

(c) 11 H. 7, 27. Bro. Corpor. 95.

(d) 9 Ed. 4, 19. Bro. Corpor. 32. But a diftinction is taken be

tween the caſe of a corporation plaintiff and a corporation defendant ;

when the corporation are plaintiffs, it is faid, it is not a good replica

tion to fay, they are known by one name as well as the other, becauſe

they ought to know their proper name ; but if the defendants be

named by the plaintiff by their known name, that is fufficient . 1 Ed .

4, 6. Bro. Corp. 82 ; the latter fays, " tamen quæ : whether there

be not a diverfity between action real and perfonal." I can fee no

reafon either for the diftinction or the diverſity.

Q3
writ

-



230
THE LAW

writ of wafte was brought by the prior of the hofpital of

St. John of Jerufalem, and he recovered and took execu

tion by elegit ; the defendant, after the money levied,

brought afcirefacias to have the land returned, and it was

fued againſt the prior of St. John ofJerufalem ; and it was

held well, becauſe he was known as wellby the one name

as the other (a).

BUT a corporation by charter, it is faid, though it may

either by charter or by act of parliament be empowered to

purchaſe and grant by one name, and fue and be ſued by

another (b), yet cannot have two names to the fame pur

pofe (c). This may be true with respect to a grant by

charter; but there feems to be no reaſon why an act of

parliament might not empower a corporation by charter to

uſe two names for the fame purpoſe.

THE King may incorporate a town by one name, and

afterwards by another name, and then they ought to uſe

the name of the ſecond incorporation (d) . Queen Eliza

beth by her charter incorporated the inhabitants of Wells

by the name of Mayor, Maſters, and Burgeffes ; King

Charles the fecond granted to them, that they ſhould be

knownby the name of Mayor, Aldermen, and Burgeffes ;

by this laſt name they entered into a bond, andthe obligee

fued them by their former name. They pleaded non eft

factum, on which a ſpecial verdict was found, ftating the

preceding facts, and the queſtion made was, whether this

wasthe bond of the mayor, mafters, and burgeffes ; and it

was adjudged that it was not, on the ground that by taking

+

(a) 44 Ed. 3 , 16. b. Bro. Corpor. 10. Mifnom. 15.

(b) Vid. Sir William Jones, 262 .

(c) Vid. 3 Salk. 102. Lutw. 508, 519. Hardṛes, 504, (405).

(d) 21 E. 4, 59. 1 Rol.
513.

the
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the fecond letters patent, the first name was entirely ex

tinguifhed (a) .

BUT with respect to the extinction of the old name by a inrissee

new charter, Holt, C. J. afterwards took this diftinction : fore co30

that where the new charter alters the conftitution of the eleme

corporation and new models it, there they fhall loſe their

old name ; but that if the conftitution, as to all its integral

parts, remains the fame, thoughthe new charter give them

a new name, the old one remains . Thus, if a mayor be

added, or a mayor and mafters be made mayor and aldermen,

or an abbot and convent tranflated into a dean and chapter,

there they loſe their old name, becauſe the integral parts of

the corporation no longer remain the fame. But if the

bailiffs and burgeffes ville de Gippo accept a charter confti

tuting thein bailiffs and burgeffes villa Gipwici, this is a

new name only, and they may ſtill uſe their former name,

becauſe the town is the fame, and the old conftitution re

mains (b) .

THOUGH the name given by charter to a corporation

may feem to expreſs only a definite number of perfons by

their names of office, yet in all legal acts, and legal pro

ceedings, it muſt uniformly be underſtood to mean the

whole corporate body. Thus, the merchant taylors of

London were incorporated by the name of Maſter and

Wardens of the Merchant Taylors of the brotherhood of

St. John the Baptift, in the city of London, andtheir fuc

ceffors ; and it was granted to them, that they ſhould pur

chaſe and fue by the name of Maſter and Wardens of the

(a) Knight et ux' v. mayor, maſters, and burgeffes of Wells.

1 Ld. Raym. 80. Lutw. 508.

(b) 2 Ld. Raym. 1239. Salk. 435 ; in the latter book the examples

mentioned are of " bailiffs and burgeffes" being changed into " mayor

and burgeffes," or "" mayor and aldermen,"

Q4 Merchant
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Merchant Taylors : and that the fame mafter and wardens

fhould make ftatutes and ordinances. It was held that by

this name, the Mafter and Wardens, fhould be underſtood,

not the five individual perfons who were the maſter and

four wardens, but the whole company in their politic ca

pacity (a).

WHERE any alteration is made in the name of a corpo

ration, whether by the addition of another component

part or otherwife, they retain the property, franchiſes,

rights and privileges, which belonged to them before the

alteration, and are equally liable to all claims to which they

were fubject before (b).

THUSthe people of York prefcribed as mayor, bailiffs,

and citizens, to take and feize as forfeited, all goodsforeign

bought andforeignfold, till the time of Richard the fecond,

when they were incorporated by the name of Mayor,

Sheriffs, and Citizens, after which they claimed the fame

privilege as mayor, fheriffs, and citizens, and the claim

was allowed (c).

So, if liberties be given by the King's charter to the

bailiffs of a town, and afterwards they are incorporated by

the name of Sheriffs, and the privilege conferred upon

them that theyfhall implead and be impleaded bythat name,

they ſhall retain under the name of Sheriffs, all their fran

chifes, which they had as bailiffs ( d) .

So, where a corporation under the name of a Commonalty,

have certain poffeffions, and grant feveral covenants and

annuities, and afterwards by the King's grant they have

bailiffs added to them, and their name altered to that of

Bailiffs and Commonalty, they are not difcharged from

(a) Moore, 582. (b) 2 H. 6, 9. 21 Ed. 4, 56 et feq . 4 Co. 87.

(c) Dyer, 279, cited Moore, 582:

(d) 14 H. 6, 12, cited Moore, 581. Jenk . 99 .

annuities,
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annuities, covenants, &c . to which they were liable before,

nor is their previous property affected by it ( a ) .

HOWEVERfrequently the name mayhave been changed,

the law, with refpect to their ancient property, franchiſes

and duties ftill continues the fame (b).

So,

(a) 2 H. 6, 9.
21 Ed. 4, 56. Co. 87.

(b) Fromtime immemorial to the 14th of Richard the 2d, there ex

ifted in the city of London an affociation of men, who, by the name

of Taylors and Armorers, Linearum Armiturarum, were accuſtomed

to make ordinances for the government of the men of that mystery, and

for the maintenance and relief of their poor, and to enforce thefe ordi

nances bythe impofition of penalties.- Ed . 3 , in the firſt year of his

reign, granted by charter thatthey ſhould hold a guild once a year, as

theyhad been accuſtomed, make ordinances, and correct the defaults of

fervants underthe infpection of the mayor or his deputy. Richard the

fecond, in the 14th year of his reign, confirmed the charter of Ed. 3,

and granted to them and their fucceffors, that they might uſe the good

cuſtoms relating to the guild, which they had uſed, but which were not

expreſſed in the patent of Ed. 3. - That they might elect from among

themſelves a mafter and four wardens, for the better government of the

company for ever ; and that the mafter, wardens, and brothers of the

company, might affemble and make ordinances, as they had been of

old accuſtomed .-Henry 4th, in the 4th year of his reign, confirmed

the laſt mentioned charter, and incorporated them by the name of Maf

ter and Wardens of the Company of Taylors and Armorers, Linearum

Armiturarum, of St. John the Baptift, in the city of London : thefe

feveral charters, and all the privileges and franchiſes granted in them,

were confirmed by act of parliament in the ft year of Ed. 4, to the

then mafterand wardens ofthe company of taylors and armorers, linea

rum armiturarum, of St. John theBaptift, and theirfucceffors. -Henry

the 7th, inthe 18th year of his reign, changed the name to " the Mafter

and Wardens of Merchant Taylors of the Company of St. John the

Baptiſt, in London, and granted that they ſhould purchaſe and implead,

&c. bythe nameof Maſter and Warden of the Merchant Taylors.→

It was held, that under this latter name, they ſhould enjoy all the rights,

privileges, &c. which they had obtained by preſcription , or by means

of
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So, all grants made to the inhabitants and good men or

citizens offuch a place, fhall be enjoyed by the corporation

of the fame place, if they be afterwards incorporated by

the name ofmayor and commonalty, or by any other

name (a).

It is a general rule that a corporation cannot take, but

de bytheir corporate name. The chapel of St. Stephen was

incorporated by the name of dean, canons, and vicars, andCorp
orat

e
.

考 ALL k . then a grant of land was made to them bythe name of

prefbyters or chaplains of St. Stephen and their fucceffors,

and the grant was adjudged void (b) .

Carve
rates

Lith

BUT a grant made to Richard Abbot of D. where his

name was John, was held good, becauſe it would have

been good by his corporate name of Abbot without the

word Richard (c) .

of any oftheformer charters . Vid. Moore 576. In Haddock's cafe,

Raym. 439. 1 Ventr. 355, all the court held " that a new charter does

not merge or extinguiſh any of the ancient privileges ; but that the

corporation may uſe them as before ; that if it should be otherwife, it

would be very mischievous to moſt of the corporations in England, who

have taken new charters , but were ancient corporations before." And

in the caſe of the mayor, aldermen, and burgeſſes ofScarborough v.

Butler, in 3 Lev. 238, which was an action brought by the corporation

by this their new name, for a debt which had originally become

due to the old corporation by the name of bailiff, &c, judgment was

given for the plaintiffs, and at the end of the cafe it is faid that

"no doubt was made of the debt due to the firſt corporation remaining

duetothe new, after the name changed by the letters patent." The

form of all the pleadings, where, after the change of the name, a cor

poration claims fomething to which it was intitled before, fhews that

the alteration of the name makes no change in their rights, &c. vid,

Mellor v. Spateman. 1 Saund. 339.

(a) 21 Ed. 4, 55, cited Moore 581 .

(b) 21 Ed. 4, 55, 56. Bro. Corp. 65.

(c) 27 Ed. 3, 85. Bro. Corpor. 89.

So,
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So, a bond given to Dr. Craven (maſter) and the fel

lows and ſcholars of Suffex and Sidney College, to be paid

to the maſter, fellows and ſcholars, is a bond to mafter, &c.

in their corporate capacity, and not to the maſter whoſe

name is mentioned in the beginning ofthe bond, in his na

tural capacity (a).

(c

IF, by a charter granted to the inhabitants of a place, it

be granted that they fhall be incorporated by the name of

mayor, citizens and commonalty, and there be a fubfe

quent clauſe in the fame charter to this effect ; we grant

to the citizens aforefaid that they fhall not be impanneled

on any jury out of the city ;" this fhall be effectual to con

fer the privilege of exemption on each particular citizen.

The arguments againſt it all proceed on the principle that

this latter grant being " to the citizens aforefaid," and not

to the " mayor, citizens and commonalty," it is not a

grant by the corporate name, and is therefore void : the

beſt anſwer ſeems to be, that the words " we grant" are

equivalent to " we will ;" and that inftead ofbeing a grant

by a wrong name, it is nothing more than the expreffion

of the King's will, that the members of the corporation

before conftituted, fhould enjoy a particular privilege (b).

THE
66

corporate name ofthe abbot ofYork was Abbot

of the Monaftry of the bleffed Mary of York ;" a bond

was made to him bythe name of " Abbot ofthe Monaftry

of the bleffed Mary without the walls ofthe city of York :"

the abbey was in fact without the walls, but was within the

city, and therefore, it is faid, the bond was held good (c) ;

I do not, however, fee the force of that reaſon, and I con

ceive that ifthe abbey had not been within the city, that

would have made no difference, though if it had been

within the walls, it might.

(a) The maſter, fellows, and ſcholars of Suffex and Sidney College

v. Davenport. 1 Wilfon 184.

(b) 21 Ed. 4, 55, 56. Bro. Corp. 65. (c) 10 Co. 125 b.

KING
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KING HENRY 8th granted to the mayor, burgeffes, and

inhabitants of Lynne, that they fhould have the name

of " Mayor and Burgeffes ofhis borough of Lynne Regis,"

and be called by thefame name and by no other ; a bond was

made to them by the name of " Mayor and Burgeffes of

Lynne Regis :" it was contended, that the omiffion ofthe

words "the King's borough" before the words " ofLynne

Regis," made a material variance from the name of the

corporation, for that theſe words were parcel ofthe name ;

and that this objection was ftronger here, than it might

have been in a common caſe, becauſe the King, after hav

ing given them their name, had not only faid in pofitive

terms that they fhould be called by that name, but had

added negative words " and by no other." After feveral

arguments at the bar, the court gave judgment that the

bond was good ; for that the words "bythe fame name

and by no other" might be underſtood in two different

fenfes ; they might mean "the fame in words and fyl

lables," and "the fame in ſenſe ;" that in grants and con

veyances, it was fufficient if the name ofa corporation was

the fame in fenfe, though it was not the fame in words and

fyllables, and that the prefent variance was in words and

fyllables only, and not in fenſe, and therefore not ma

terial (a) .

THE mifnomer of a corporation in a grant by act of

parliament or by devife fhall not in general avoid the

grant, for thefe are to be taken according to the intention

ofthe grantors ; and therefore when the defcription ofa

corporation in an act of parliament or in a will is fuch,

that the corporation really intended is apparent, and it is

impoffible that it fhould be applied to any other corpo

ration, the act ofparliament and the will fhall take effect,

though the right name ofthe corporation be not preciſely

(a) Cafe ofthe mayor and burgeffes of Lynne. 10 Co. 122—126.

followed
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followed (a) : and therefore where one deviſed certain tene

ments in London for life, with remainder ecclefiæ Sanéti

Andrea deHolb' , it was adjudged that "this devife was good

to the corporation of the parfon of the church of St. An

drew in Holborn, and his fucceffors, for that fuch defcrip

tion in a will, was fufficient for that purpoſe" (b). So, if

a deviſe be made to the univerfity of Oxford, or to the city

ofLondon, or to Trinity College in Cambridge, it would

be good, and the true name of incorporation implied ; for

by theſe deſcriptions it is apparent that the devifor meant

that the incorporate body, in each cafe refpectively, fhould

take (c ) . So, where the parliament gave a benefice to the

chancellor and fcholars of Oxford, and their fucceffors,

this deſcription was held fufficient to exprefs the meaning

ofthe makers of the act, that the corporation of the uni

verfity of Oxford, which has a chancellor and fcholars,

fhould take it, and that no other corporation could (d).

It is a general rule that a corporation fhall grant only by

its proper name of incorporation, though every minute he had bor

variation in the name is not material to avoid its grant ;

but what variation fhall be material or immaterial for

that purpoſe, it is difficult to fay, with any preciſion :

many of the cafes on that fubject (and they are very

numerous) ſeem to have been decided on principles very

remote from thoſe of good ſenſe-ſome of the moſt re

markable herefollow :

AN almfhouſe was incorporated by the name of the

"Almfhouſe ofJohn Iſbury, founded at Lambourne,” and

the poor of the fame almfhoufe were empowered by that

(a) 10 Co. 57 b. in the Chancellor of Oxford's cafe.

(b) 21 R. 2, Devife 27, cited 10 Co. ub. fup.

(c) Id. ibid. vid. ante, page 101 , 102 .

(d) 10 Co. 57 b. ubi fupra.

name

11,1
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name to purchaſe, demife, &c. and by the deed of founda

tion, after the death of the founder, the " warden of the

college ofthe bleffſed Mary of Wincheſter in Oxford,” and

his fucceffors, were appointed vifitors : an indenture was

made between " Thomas White, the warden of NewCol

lege in the univerfity of Oxford, vifitor of the almfhouſe of

John Iſbury at Laiborne in the county of Berks, and the

poor men of the fame almfhouſe on the one part, and the

leffee on the other. The name of the viſitor in the leaſe,

differing from the name in the deed offoundation, was held

a mifnomer ; the joinder of the warden in the leafe was

alfo held fatal, becauſe he appeared by that to be the head

of the corporation, and there was no fuch corporation

founded by John Ifbury ; the words " poor men" too were

held to make a material variance, becauſe under the ge

neral word " poor" might alfo be included poor wo

men(a).

THE Corporation of the college of Eaton was erected by

H. 6, by the name of Præpofiti et focii Collegii Regalis

Collegii beatæ Mariæ de Eaton juxta Windſor. In the

time ofEdward the fixth, Sir Thomas Smith, knight, being

provoſt, a leaſe was made by the name of " Præpofiti

etfocii Collegii Regalis de Eaton," omitting " Collegium beata

Maria," and by the opinion of all the juftices this leaſe

was held void (b) .

KING Henry VIII . incorporated the ſcholars ofTrinity

College, Cambridge, by the name of " mafter, fellows, and

fcholars ofthe college ofthe holy and undivided Trinity in

the town and univerfity ofCambridge ;" in the time of Ed

ward 6th they made a leafe by the name of maſter and

fellows of Trinity College in Cambridge : by thoſe who

wiſhed to impeach the validity of this leaſe, it was argued

(a) Moore 285, 287 . (b) Dyer 150, pl. 84.

that
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that there being two places, the town and the univerſity,

mentioned in the name of incorporation, one of them could

no more be left out in a leafe than the other ; that ifthe

leaſe had been made by the name of the maſter- -ofthe

college- -in the town of Cambridge, this would have

been an expreſs exclufion of the univerfity, and for that

reaſon the leaſe without queſtion would have been void ;

the cafe, it was faid, was the fame here where the exclufion

was implied: that if a ſtranger demanded poffeffions of

ofthem in a præcipe quod reddat, he muſt ſue them certainly

and preciſely ; much more, therefore, when they parted

with their poffeffions by their own act, muſt they be fup

pofed acquainted with their own name (a ) .— In fup

port ofthe leaſe it was faid, that though every corporation

muſt be limited to fome place certain, that could not fup

port the objection here, for that in fact a place was men

tioned ; and as to two places being mentioned in the name

of incorporation, that was not an objection well founded,

for as a material body could not be in more than one place

at one and the fame time, fo neither could a body corporate,

which always continues its reſemblance to the body na

tural but admitting that a body corporate might befound

ed as of two places, yet it was infifted that was not the

cafe here, for that an univerfity was not local but perfonal;

in confirmation of which affertion were cited an inftance

of a writ addreffed to the chancellor and univerſity of

Oxford by H. 3, to remove the univerſity to another place,

when he intended to hold a parliament there, and was

afraid there would not be room for the parliament and

the ſtudents together, and of another writ directed in the

fame manner, defiring them to return : a record was alſo

=

·(a) The fair inference from this feems to be, that if they do not uſe

their right name, the leffee ought not to ſuffer for their neglect or fraud.

cited
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cited to the fame point of the 49 Ed . 3 , which recited that

there had been contention between the fcholars of Cam

bridge, and the townfmen there, and that the former had

gone to Northampton, and petitioned the King for per

miffion to erect an univerfity there ; that the King had

fent his writ to the mayor of Northampton, commanding

him not to fuffer the fcholars to remain there, and declaring

that he would not there erect an univerfity.- Thefe, it

was contended, proved that an univerfity was not properly

a place, and that therefore the omiffion of it could not pre

judice the leafe.

Two ofthe juftices ( a ) argued that the leafe was good ;

the chief with the two others that it was bad ( b) ; the cafe

however was adjourned, that the parties might have an

opportunity of fettling it without the judgment of the

court this, however, not taking place, Williams the

next term brought into court, a decree of the Court of

Wards, in a cafe refpecting this very college, in which it

appeared, that they claimed certain land by virtue of a

devife made to them bythe name of " Mafter, Fellows,

and Scholars of Trinity College in Cambridge ;" in this

decree the point immediately applicable to this cafe was,

whether, as the name by which the corporation was incor

porated, was that of " Mafter, Scholars, and Fellows of

the holy and undivided Trinity in the Univerſity and

Town of Cambridge," this devife was good by the other

name, and the judges had declared that it was (c).-Wil

liams offering this record in fupport of his opinion, faid,

that he conceived there was no difference between a grant

and a devife, nor between an eftate or conveyance made

(a) Croke and Williams .

(b) Flemming, C. J. and Fenner and Yelverton, J.

(e) Vid. ante, page 102.

to
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to them, and a conveyance made by them.-The judges

who fupported the other fide of the queftion, faid there

was great difference between a deviſe and a grant, for that

in a will, it was fufficient that the name was ſo deſcribed

that the intent of the teftator might be known ; and as to

there being no difference between a conveyance made by

them and one made to them, they agreed thus far, that

where they were parties to the conveyance, and muſt

neceffarily be conufant of it, there the compariſon would

hold (a)

THE deanand chapter of Carlisle were incorporated (b)

by the name of the "Dean and Chapter of the Cathedral

Church of the holy and undivided Trinity of Carliſle,"

and they made a leaſe by the name of " Dean of the Ca

thedral Church of the holy Trinity in Carlifle, and the

whole Chapter of the Church aforefaid :" four objections

were made to this leafe ; 1. That the word "undivided"

was omitted. 2. That in Carliſle was uſed inſtead of of

Carlifle, which was the true name . 3. That the word

whole was added ; and 4. That the regular order ofthe

words was not obferved. But it was refolved that the leaſe

was good, notwithſtanding theſe variances, becauſe they

were only in words and fyllables, and not in the ſubſtance of

the name (c) .

THE dean and chapter of Worceſter were incorporated

bythe name of the " Dean and Chapter of the Cathedral

Church of Chrift and the Bleffed Virgin Mary of Wor

cefter :" they made a leaſe by the name of the " Dean of

the Cathedral Church of Chrift and of our bleffed Lady

(a) Brownl. and Goldſ. pl . 2, 243–247. Vid. the cafe of the

corporation of Miniſter Dei pauperis domus de Donington et pauperes,

&c. 2 Anderf. 116 . (b) 33 H. 8 .

Moore, 233. 1 Anderf. 203, 206, 208 .

Dyer, 278 , pl . 1 ,

R

(c) 10 Co. 124. b.

1 Leon. 159.
2 Bulftr. 303 .

the
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the Virgin of Worcester, and the Chapter thereof:" and

notwithstanding the alteration, and tranfpofition, this was

held tobe no material variance (a) .

THE dean and canons of Windfor were incorporated

(b), by the name of " the Dean and Canons of the King's

free Chapel of St. George the Martyr within his Caſtle of

Windfor :" in the time of King Philip and Queen Mary,

they made a leaſe of lands by the name of "the Dean and

Canons of the King and Queen's free Chapel of St.

George within the Caftle of Windfor :" here three vari

ances were obſerved. 1. That inftead of " the King's free

chapel" were uſed "the King and Queen's free chapel .”

2. That the word "martyr" was omitted ; and 3. That

inſtead of the was uſed his caftle. The two latter vari

ances were held to be immaterial, becauſe, they were

variances in words andfyllables only, and not in ſubſtance ;

for that "St. George" included the "martyr," as the

" Trinity" implied and included the word " undivided,"

and that "within his caftle of Windfor" and "within the

caftle" were in fact the fame, for they both meant

"within the King's caftle :" but the firſt was held to be a

variance infubftance, for that though at the time of making

the leafe the chapel was, in truth, the King and Queen's

free chapel, " yet the corporation ought to be fuch as was

givenbythe founder, and that ſhould not be altered by the

alteration of the name of the founder or of the owner of

the caftle ; as if a college had been incorporated in the

time of Edward 6th, by the name of Mafter and Fellows

of King's College, they could not in the reign of Queen

Elizabeth have made a leafe by the name of Maſter and

Fellows of Queen's College” (c) .

(b) By act of parliament in the 22 Ed. 4.

A COL

(a) 2 Bulſtr. 302 .

(c) 10 Co. 124. b.
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A COLLEGE in Oxford was incorporated by the name.

"Gardiani et Scholarium domus five Collegii Scholarium

de Merton in Univerfitate Oxoniæ ;" they made a leaſe by

the name " Cuftodis domus five Collegii de Merton in

Oxonia et Scholarium ejufdem domus :" four objections

were taken on account of variance. 1. That the word

cuftos was uſed inftead of gardianus. 2. That the leafe

was bythe name " domus five collegii de Merton," fcho

larium being omitted before de Merton. 3. That the leaſe

was "in Oxonia" inftead of " in univerfitate Oxoniæ."

4. That the order of the words was not obſerved, for that

the wordfcholares was removed out of its place, and put at

the end, inſtead of coming immediately after the guardian .

Theſecondvariance was held to be a variance in fubftance,

"for that the act of incorporation had baptized the college

bythe name of the College of Scholars of Merton, and

they had made the leafe by the name of the College of

Merton himſelf, who in truth was the founder :" but the

other three variances were held to be immaterial, "for that

gardianus was the fame as cuftos, and in Oxford and in the

univerfity of Oxford, meant the fame thing, and the fenſe

remained the fame, notwithstanding the tranfpofition of

the word " fcholares" (a) .

KING Henry 8th incorporated the hofpital of the Savoy

bythe name of " the Mafter and Chaplains of the Hofpital

of the late King Henry 7th of the Savoy :" they made a

leaſe bythe name of " William Ogle, Maſter of the Hof

pital of King Henry the 7th, called the Savoy, and the

Chaplains of thefame."

AFTER a long argument at the bar of the Exchequer,

this cafe was argued by the barons, and two of them (b)

(a) 10 Co. 125 a. Moore, 266. 1 Anderf. 196 : in this laſt book

the cafe ſeems very incorrectly reported .

(b) Clark and Gent.

R 2

4

againſt
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1

ágainſt the Chief Baron ( a ), were of opinion that the

name by which the leafe was granted, was materially vari

ant from the name of incorporation, which opinion they

fupported on this argument, " that in fubilance many

things are not as they are calied, but one thing is the thing

in truth, and another the thing in appellation ; that there

fore the leafe being made bythe mafter and chaplains of

the hofpital called the Savoy, it was not certain that it was

the leaſe of the mafter and chaplains of the Savoy ; for that

one hofpital might be called the Savoy, and another actually

be the Savoy, and that therefore it was not to be intended

that the hofpital of the Savoy, and the hoſpital called the

Savoy were the fame corporation.

In order the better to answer this argument, the Chief

Baron made a diftinction between a place generally which

contained within itſelf ſeveral particular places, having

each a diſtinct known name, and a particular place which

comprehended no other place within it : thus, London

comprehends feveral wards, feveral parishes, feveral ſtreets

of different names, in which place it would be abfurd to

call the particular by the name of the general, as to ſay the

Black Friars called London, inftead of the Black Friars in

London ; but the hoſpital of Chriſtchurch , or the hoſpital

called Christchurch in London is the fame, becauſe Chriſt

church is a particular name, which does not comprehend

other places of other names in itſelf.-Again, the abbey of

Bermondsey, and the abbey called Bermondfey is the ſame,

and yet the abbey of Westminster, and the abbey called

Weftminfter is not the fame, becauſe Weſtminſter is the

name of a place general, which contains feveral particulars.

-He contended, therefore, that the hofpital of the Savoy,

and the hofpital called the Savoy were fubftantially the fame

(a) Manwood.

thing ;
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thing ; for that the words of, in, and called, were con

founded in grants, and had all the fame fignification ; as ifa

man, having a manor ofDale, leafed his " manor ofDale,"

or his " manor called Dale," or his " manor in Dale," in

each cafe the manor would pafs (a) . He further obferved,

that inafmuch as in every fuch leafe, there was a perfect

underſtanding of the parties on both fides, the intereſt

fhould pass to the leffee, and it was unreaſonable that the

fucceffors of thofe perfons who made fuch leafes fhould

avoid them for a trifling circumftance againſt the expreſs

intendment of their predeceffors, who had taken money of

the leffee, and had done an act which they thought valid,

and might and would have amended in their grant, ifthey

had known that fuch miftake exifted . As, however, the

chiefbaron was but one judge againſt two, the plaintiffwho

wifhed to locafide the leafe, had judgment: a writ of error

was brought in the excacquer chamber, but while it was

depending, the matter was compounded for money (b) .

LORD COKE alluding to this cafe, expreffes his difap

probation of the judgment in thefe terms. " It is true

that judgment was given in the Exchequer by Baron

Clarke and Baron Gent, againſt the opinion of Sir Roger

Manwood, Chief Baron, totis viribus ; and after the writ of

error brought, and the cafe argued at the bar, the faid

Thomas Fanfhaw compounded with Pafcal for his leafe,

and I was of counfel with the faid Thomas Fanfhaw : and

I conceive that there is little difference betwixt "the

(a) This cafe of the manor of Dale, the judges who argued on the

other ſide, obſerved, was not always law; it was lawwhere it appeared

that the vill, town, or place called Dale was coextenfive with the

manor; but it might happen that there were two manors within the

place, and then eitherof them might be called the " manor ofDale, but

neither ofthem could be called the manor called Dale." 1 Anderf, 218 .

(b) Moore 236. 1 Anderf. 202 , 219 . I Leon. 159.

R 3 mayor
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mayor and commonalty ofthe city ofLondon," and "the

mayor and commonalty ofthe city called London," unleſs

it can be ſhewn that there are two diftinct corporations

which have theſe two diftinct names (a) .

JOHN ALCOCK brought an action of treſpaſs againſt

Henry Ayray, doctor of divinity, and others, and declared

of a treſpaſs in a houſe of the plaintiff, called the Parfonage

Houſe, and two cloſe of the plaintiff, one called the Par

fonage Cloſe, and another containing ten acres of glebe

land, at Charleton fuper Otmore, in the county of Oxford :

the defendants pleaded not guilty, on which a ſpecial ver

dict was found to this effect ; that the places in which the

trefpafs was committed were parcel of the glebe of the

rectory of Charleton fuper Otmore, of which Henry

Ayray, at the time of the trefpaſs and of the verdict, was

parfon : that Edward the third, in the 14th year of his

reign, had granted to one Robert de Eglesfield to found,

in a certain houſe of his in Oxford, a collegiate hall of

fcholars, chaplains, and others, under the name of Aula

Scholar' Regina de Oxon', quæ per unum præpofitum de

dictis fcholaribus- --gubernabitur, and to give and af

fign that houſe with the appurtenances præfatis præpofito et

fcholaribus, to have and to hold to them and their fucceffors

præpofitis et fcholaribus aulæ illius for their habitation for

ever; it was further found that King James 1ft had, under

the great feal, exemplified this charter in the records of the

chancery enrolled in the tower of London, and in the ex

emplification the claufe of " fub nomine" was " fub no

mine Aulæ Reginæ de Oxon," whereas in the charter it

was "fub nomine Aulæ Scholarium Reginæ :" it was alſo

found, that the faid Robert de Eglesfield foundedthe college

(a) 10 Co. 126 a. in the cafe of the mayor and burgeffes of Lynne.

according
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according to his licence, and in his charter of foundation

ordered that it fhould be for ever called Aula Regina, and

that in feveral parts he called the Scholares, by the term

focii : it was further found, that on the 8th of July, 1509,

one Hugh Hodgefon, then provoſt of the hall aforefaid,

and the ſcholars of the fame,' who, it feems, were feifed of

the advowfon of the rectory in queftion, by their deed

under their common feal, and by the names of Hugh

<< Præpofiti Collegii Reginæ in univerfitate Oxoniæ, et

fociorum et Scholarium ejufdem Collegii," prefented one

Allen Scott tothe church which was then void, who was ad

mitted, inſtituted, and inducted ; that the faid Allen being

parfon ofthe faid church, and having become provoſt ofthe

faid hall, in the 10th of Elizabeth by his deed demiſed the

ſaid rectory to William Shillingford for the term of 81 years,

and that afterwards the " provoft of the hall or college

aforefaid, and the ſcholars of the fame hall, by the names

"Præpofiti Sociorum et Scholarium Aulæ vel Collegii

Reginæ in univerfitate Oxoniæ," patrons of the rectory

ofthe church of Carleton fuper Otmore, by their deed

ſealed with their common feal, confirmed the faid demife ;

that the ordinary likewife confirmed it in the life time of

Allen Scott; that Allen Scott died, after whofe death the

defendant, Dr. Ayray, was lawfully prefented, admitted, in

ſtituted, and inducted, and that the plaintiff had the eſtate

and intereſt ofWilliam Shillingford' : then the treſpaſs was

found.

THOSE Who fupported the title of the defendant objected

that as well the confirmation, as the preſentation were ut◄

terly void, by reafon ofthe mifprifion of the true name of

the corporation ; the firft queftion therefore which was

made was, what the true name of the corporation was ;

and they conceived it to be " Præpofitus et Scholares

R 4 Aule
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Aulæ Scholarium Reginæ de Oxon," which they collected

from the words of the charter of licence, " a certain col

legiate hall de Scholaribus- under the name of aula

Scholarum Reginæ de Oxon quæ per unum præpofitum

de dictis Scholaribus-gubernabitur :" this being therefore

the true name, there were five differences between it and

the name uſed in the confirmation ; three in addition, one

in alteration, and one in omiffion ; in addition there were,

firft, the word "focii," the confirmation being, " Præpofi

tus, Socii et Scholares, where it ſhould have been “ Præ

pofitus et Scholares ; " fecondly, the words " vel Collegii,”

and thirdly, the word " univerfitate." In alteration there

was the word " de" inſtead of " in," for the true name of

the corporation was "de Oxon," and the confirmation was

"in univerfitate Oxon." In omiffion, the variance was

that the confirmation had " Aula Regina" inftead of

" Aule Scholarium Reginæ." In the preſentation ſeveral

variances were obferved ; one alteration of " Collegii”

for " Aulæ," and the other mifprifions, in addition, alter

ation and omiffion.

AFTER argument at the bar, the judges refolved that

the variance arifing from the omiffion ofthe word " Scho

larium" after the word " Aula" was the only one attended

with any difficulty, and that that depended on what was

the true name of the corporrtion, and what was the diver

fity between the preſent cafe and that of Merton College

before mentioned ( a), which was affirmed by all the judges

to be good law.

YET notwithstanding the reſemblance of the preſent

cafeto that, in the omiffion of this word " Scholarium"

before " Reginæ," they refolved that both the confirma

tion and preſentation were good ; for they were of opinion,

on full confideration of the charter of Ed. III . and of the

(a) Vid, ante, page 243.

inftrument
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inftrument of Robert de Eglesfield, that the true name of

the corporation was " Præpofitus et Scholares Aula Re

ginæ de Oxon ;" it appeared by the charter itſelf that the

word " Scholares" was neceflary only once in the name of

the corporation ; in the clauſe of " fub nomine," the word

was but once mentioned, and although in that clauſe, the

words were " Aule Scholarium Regina," yet when the

word " Præpofitus" was introduced, the word " Scho

lares" ought in conftruction to precede the words " Aule

Reginæ ;" if it did not, this would be a fole corporation

confifting ofa provoſt only, for then the corporation would

be " Præpofitus Aula Scholarium Reginæ," whereas it

was acknowledged on all hands that this was a corporation

aggregate confifting of provoft and fcholars : immediately

after the words " fub nomine Aulæ Scholarium Reginæ"

the following were added " quæ per unum præpofitum de

dictis Scholaribus-gubernabitur," fo that it clearly ap

peared that the word " Scholares" ought to be but once

mentioned in the name of the corporation. This con

ftruction was confirmed by the fubfequent parts of the

charter, by the inftrument of foundation, and by the uni

form practice of the corporation itfelf. By the charter,

the founder was impowered to give the meffuage with the

appurtenances " Præfatis Præpofito et Scholaribus," to

have and to hold to them and their fucceffors " Præpofitis

et Scholaribus aulæ illius," by which it appeared not only

that the King joined the words " Præpofitus and Scho

lares," but gave the precedence to the word " Scholares"

before " aulæ illius," and no mention was made ofit after

wards; by the inftrument of foundation, it was ordained

that the college fhould be always called " Aulæ Reginæ,"

and not " Aulæ Scholarium Reginæ." The corporation

itſelffrom the time of its incorporation had never accepted

any
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any grant, nor made any grant, with the repetition of the

word " Scholares ;" it had always been mentioned but

once, as appeared by a great number ofprecedents : It had

neverbeen called in vulgar appellation, " Queen's Scholars'

College ;" neither did any one know itby that name ; every

one knew it by the name of " Queen's College" (a) .

FROM all the cafes put together, we may collect this

general rule, that a variance from the precife name of the

corporation, which makes no difference in the meaning,

however different it may render it in words and fyllables,

will not invalidate a grant made by another to the cor

poration, or by the corporation to another, whether the

variance be by addition, omiffion, or alteration of a word :

but from many of the cafes, we may be juſtified in remark

ing that in many inftances, that which in former times

would have been confidered as a variance in fubftance,

would now be confidered only as a variance in fyllables and

words.

It may appear to fome into whofe hands this work may

fall, that I have given myſelf a great deal of unneceffary

trouble to detail fo many cafes, on a ſubject, where com

mon fenfe applied to each particular cafe, muft naturally

be a better guide than a voluminous collection of pre

cedents : the beft apology I can make is this, that in the

books in which thefe cafes are reported, thoſe queſtions

which to this claſs of readers may appear ſo trivial, make

fo confpicuous a figure by the length and learned lumber

ofthe arguments both at the bar and on the bench, that I

was afraid another clafs of readers would have thought I

had not done juſtice to the ſubject, had I treated it in a

manner more conciſe.

(a) Dr. Ayray's cafe. 11 Co. 18 b. - 22 b.

To
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ولاب

1

of

To avoid grants or leafes made by corporations, on ac

count of a mistake in the corporate name, is certainlyun

juft, even though the variance be in what is called fub

ftance it is impoffible that the grantees or leffees fhould

know the real name of foundation ; but the corporation

muſt be preſumed to know it, and ifthey do not uſe it, they

ought not to be permitted to take advantage of their own

wrong. This injuftice was felt and cenfured when the

attempts made by corporations to fet afide their leafes and

grants became frequent, and was in a great meaſure re

preffed in confequence of the cafes of the mayor and bur

geffes of Lynne and Dr. Ayray (a) . In the former of

thefe Lord Coke expreffes himſelf to this effect. " And

it is well obferved in Sir Moile Finch's cafe (b), that till

this generation of late years, it was never read in any

our books, that any body politic or corporate endeavoured

or attempted by any fuit to avoid any of their leaſes, grants,

conveyances, or other of their own deeds, nor any other

grants, &c. made to them for the mifnomer of their true

name ofincorporation. But after a window was opened

to give them light to avoid their own grants for the mifno

mer of themſelves, what fuits and troubles ( to avoid grants,

&c. as well made to them as by them ) have followed there

upon every one knows : but there, it wasfaid, that for every

curious or nice mifnomer, God forbid that their leaſes or

grants, &c. fhould be defeated ; for there is a found differ

ence between writs and grants ; if a writ be adjudged bad

on account of a misnomer, the only confequence is that it

abates, and the plaintiff may have a new writ of common

right by the proper name (c) ; but he cannot of common

(a) V. Jenk. 233 , 270, 271 , a note to Plowd. 536.

(b),6 Co. 65 a.

(c) Per Manwood, C. B. 1 Anderf. 207.

right
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right have a new bond or a new leaſe or grant -I con

ceive it would be reaſonable
to drive him who would avoid

a writing, demife, grant, &c. made by a corporation
or to

it, by reaſon of any verbal or literal mifnomer
, to ſhewthat

there are two corporations
in the fame city, borough

, or

town, one by the true name and another
by ſuch name as

is contained
in the deed, &c . and fo leave the deed, &c.

good, by or to one of them . But when in truth there is

but one and the fame corporation
, leafes, grants, & c. made

by them or to them, ought not to be avoided
by fuch nice

and verbal variances
, when in fubftance

the true name of

the corporation
, either by matter expreffed

or neceffarily

implied in
the words themfelves

, appears tothe court" (a) .

IN a leafe, grant, or other deed made by a corporation

aggregate, or any deed made to it, it is not neceffary that

the proper name of the head fhould be mentioned, becauſe

the proper name offuch a body politic is the name of in

corporation, and not the names ofany ofthe individuals of

whom it is compoſed (b) .

In an ejectment, the plaintiff counted on a leaſe madeby

the warden and college of All Souls in Oxford, and ex

ception was taken that the name of baptiſm of the War

den was omitted, but it was adjudged that it was not

neceffary (c).

THIS point, however, feems anciently to have been un

derſtood otherwife, for we are told that it was faid by

Littleton in the reign of Edward the fourth, that " ifdean

and chapter make a leafe without mentioning the proper

name of the dean, the leafe is void :" quodfuit conceffum

per totam curiam (d), and Broke fays, " fee a diverſity be

(a) 10 Co. 126 a. (4) 3 Salk . 103.

(c) Carter v. Crumwel, Dyer 86 a. in margin .

(d) 18 Ed . 4. 8 Bro. Corper. 59.

tween
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tween a grant made by them and to them." There is cer

tainly, however, no diverfity at this day.

THE naming or not naming the head may, however,

fometimes make a difference in the obligation impoſed on

the corporation by the deed after the death of the head in

whoſe time it was made. Thus it is held ( a ) , that if a

dean and chapter, or a prior and convent, without naming

the head by his proper name, grant by the common feal,

an annuity till the grantee be promoted to a benefice, by

the aforefaid dean or prior ; the fucceffor ofthe dean or

prior may make a tender of a benefice ; but that ifthe

dean or prior had been named by his proper name, the

fucceffor could not have made the tender, becauſe the word

aforefaid, in this latter cafe, would have referred to the

particular dean or chapter who made the grant .

IN the cafe of a fole corporation, however, the name of

baptifin muſt be uſed as well as the corporate name ; and

there is a difference between thofe corporations fole who

have the fee fimple in them and may have a writ of right, as

a biſhop or dean diftinct from his chapter, and thoſe who

have not the fee fimple, as a parfon or vicar ; in the cafe of

theformerthe Chriftian name alone is fufficient ; but in

that of the latter both Chriftian and firname muft be

ufed (b) .

As a corporation muft take and grant by their corpo

rate name, fo by that name they muft in general fue and be

fued ; and they may fue by their true name of foundation

though they be better known by another name ; thus the

mafter and ſcholars of the hall of Valens Mary in Cam

bridge, brought a writ by that name, which was the name

of their foundation, though they were better known by

(a) 14H. 7. vid . Dyer 86, pl . 96, 97, 98 .

(b) Vid. 2 Inft . 666.

the
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the name of

good (a).

As a corporation by preſcription may have ſeveral names,

they may fue by the one name or the other, alleging that

they and their predeceffors have from time immemorial

been known, andbeen accuſtomed to plead by the one or by

the other (b) . It is faid, that if a corporation be known

by a name, it is fufficient to fue them by that name (c),

but this feems to be confined to the cafe of a corporation

by preſcription, for it is ſaid, on another occafion (d) , that

when a corporation is created by the King, and the com

mencement of it appears by record, it can have no other

name by uſe, nor be named otherwiſe than as the King by

his letters patents has appointed, and the court will not

permit it to be fued by another name. Yet I fee no reaſon,

why, in the cafe ofa corporation by charter, which has ac

quired by long ufage a name of reputation different from

its real name of foundation, may not be ſued by that name

ofreputation as well as a man may be fued by a name of

reputation different from his name ofbaptifm , or why ifthe

corporation plead a mifnomer, the plaintiff may not re

ply that it is known by the one name as well as by the

other.

Pembroke Hall, and the writ was held

AWRIT offcirefacias was brought againſt the provoft and

ſcholars ofthe bleſſed Mary and Saint Nicholas in Canter

bury. The provoft and ſcholars pleaded that the college

aforefaid was of the foundation of H. 6, who by letters

patentfounded it by the name ofthe provoft and ſcholars, &c.

(a) 44 Ed . 3, 35.

(b) Vid. 9 Ed . 4, 21. 13 H. 7, 14. 16 H. 7, 1 , and 21 H. 6, 4,

which laft feems contra.

(c) 8 Aff. pl . 24. Bro. Corpor. 40.

(d) 1 Anderf. 213.

}

of
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&c. ofCanterbury, and this variance was held to be a miſ

nomer, for this wife reafon, that a man might be in fuch a

place and not of it, as St. Martin's le Grand is in London

but is not of London (a).

A CHAUNTRY prieſt was incorporated by the name of

Provoſt of the Chauntry of C. a writ was brought againſt

him bythe name of Provoft of the House of C. this was

held a variance fufficient to abate the writ (b) .

A WRIT brought againſt the priorefs of Newark of

Dorcheſter was abated, on the ground that it ſhould have

been againſt the priorefs of Newark only (c) .

IF to the real name of a corporation any thing be added

by way of fynonyme or explanation, that will not make

a mifnomer: as if a corporation confift of mafter and con

freres, and they be fued by the name of Mafter and

Confreres five facii ; the words five focii are only fur

plufage (d) .

An action at the fuit of a corporation aggregate to re

cover a thing due to them in their corporate right, muft

not be brought in the name oftheir head alone, but in their

full corporate name, unlefs it appear that the act of parlia

ment or charter by which they are conftituted, enables

them to fue in the name of their head . Therefore where

the prefident of the college of phyficians fued to recover

a penalty for practifing phyfic contrary to their charter,

judgment was arrested onthe ground that the action ſhould

have been brought in the name of the prefident and

college (e).

(a) 15 Ed. 4, b . Bro. Corpor. 33.

15.(b) 38 Ed. 3 , 14 ,

(c) 38 Ed . 3 , 28 .

(d) 20 Ed . 4, 12 .

(e) 2 Bulftr. 185.

Br . Corpor. 21.

Bro . Corpor. 22 mifnom. 25.

Br. 183 , Corpor. 8.

YET
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YET though it appear that the head of a corporation is

enabled to fue, in his own name, for any thing to which

the corporation are intitled, this will not preclude them

from fuing by their name of incorporation ; thus where

debt was brought in the name of the Prefident and College

ofPhyficians to recover the penalty of 51. per month, on the

ft. 14 H. 8, c. 15, for practifing phyfic in London without a

licence ; on demurrer to the declaration, this objection,

among others, was taken, that the action ought to have been

brought in the name of the college only, or of the prefi

dent only, the words of the patent being, “ quod ipfi per

nomina prefidentis collegii feu communitatis facultatis

medicinæ London," fhould fue and be fued ; to which it

was anſwered, that they were incorporated by the name of

Prefident and College, and had, in confequence of that, a

power to fue and be fued by that name, and that this

power was not taken away by the additional affirmative

power which was given them (a).

WE have feen that, when an act of parliament grants

any thing to a corporation, the grant fhall take effect,

though the true corporate name be not uſed, provided the

name actually ufed be a fufficient defcription of the corpo

ration ; but it is doubtful whether in fuing to enforce its

claim under that act, it can uſe the name therein mentioned.

--The only cafe I find on this fubject is the following :

THE univerfity of Cambridge was incorporated by the

name of Chancellor, Mafters, and Scholars; the ſtatute (b)

which difables popifh recufants convict from prefenting to,

benefices, vefts fuch prefentations in the chancellor and

fcholars of the two univerſities, diftinguiſhing the counties

within which each of them fhall refpectively prefent. -The

univerſity ofCambridge brought a quare impedit againſt the

(a) 2 Salk. 451 . (b) 3 J. 1 , c. 5, f. 18 , 19, 20.

•

archbiſhop,
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archbishop of York, by the name of Chancellor and Scho

lars the defendant pleaded in abatement, that the univer

fity was incorporated by the name of Chancellor, Maſters,

and Scholars, and that therefore they had fued by a wrong

name : the Court of Common Pleas gave judgment of

"refpondeas oufter," on which the defendant brought a

writ of error in the King's Bench.

In favour of the univerfity it was argued, that a corpo

ration may have one name by which they may take, and

another by which they may fue (a) ; it did not therefore

follow, that becauſe the univerſity was incorporatedby one

name, they could not ſue by another ; the act of parlia

ment veſting this right in them by the name of Chancellor

and Scholars, was an incorporation of them, as to this

particular purpoſe : this could be done by letters patent ; (b)

much more might it be done by act of parliament ; and if

this were ſo, the very act of parliament was a falfification

of the plea. To this it was anſwered, that if the univer

fitý had in fact one name by which they might take, and

another by which they might fue, they ought to have

fhewn it ; that the act of parliament operated only as a

deſcription of perfon, as a deviſe would do, and not as an

incorporation to a ſpecific purpoſe .

PARKER, C. J. obferved that the declaration fet forth

the act of parliament as an authority to fue by that name,

which put it on the defendant to fhew ſome ſpecial matter

to avoid it, as the acceptance of another charter, by another

name, at a time fubfequent to the act. -Powys, fenior,

faid, that " chancellor and ſcholars" was fuch a name as

comprehended the whole univerfity, for that it included

both head and members.-The other two juftices, Eyre

and Powys, junior, faid that it did not follow that what

(a) 1 Rol. 513. ( b ) 2 H. 7, 13. 4 Leon . 190 .

S was
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was fufficient as a deſcription to enable a perſon to take,

was a nameby which he might fue (a) .

IN all legal proceedings, where a corporation is intro

duced, its true name muſt be uſed, whether it be a party

to the proceedings or not.

IN an action on a contract for the transfer of a certain

quantity of South Sea ftock, the plaintiff declared, that

in confideration that he had undertaken to transfer to the

defendant 800l . "in capitali fundo gubernatoris et focietatis

mercatorum Magnæ Britanniæ negociantium ad maria

auftrialia et alia loca Americæ et pro incitatione pifcationis,

anglice vocato South Sea Stock," the defendant promiſed to

accept it, and pay 5600l .-On " non affumpfit" being

pleaded, the cauſe was tried at Guildhall, and one of three

objections taken to the declaration was this, that the

name of the South Sea company was miſtaken, for that

there was no fuch word as auftrialia for fouth, the proper

Latin word being auftralia, without the i. On this, as

well as onthe other objections, a verdict was allowed to be

taken for the plaintiff, with leave for the defendant to ap

ply tothe court for a new trial ; and on an application for

that purpoſe, after great debate, a new trial was granted,

on the ground that the plaintiff had failed in proving his

declaration ; for the evidence being of a promiſe to accept

South Sea ftock, and the name of the corporation being

fet out with an infenfible word, "auftrialia" inftead of

"auftralia," the declaration did not deſcribe that corpora

tion, and confequently the agreement fet forth, was to

transfer a ſtock different from that which was proved by

the evidence and it was held, that if the word auftrialia

were rejected, as the counſel for the plaintiff would have

had it, that would not help the plaintiff, for then the cor

(a) 12 Mod. 207, 208.

poration
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poration deſcribed would be, " the governor and company

of merchants trading to the ſeas and other places in Ame

rica," but would not be that corporation, part of whoſe

ftock, it was proved, was agreed to be transfered (a).

An act of parliament gave power to the juftices of the

county of Surry, at their quarter feffions, on the applica

tion of "the mayor, aldermen, and commons of the city

of London, in common council affembled," to iſſue a

precept to the fheriff to fummon a jury to inquire into the

value of certain eftates ; an order was made by the juſtices

at their quarter feffions, ſtating, that on the application of

the " mayor, and commonalty, and citizens," they iffued

a preceptand ſtating all the ſubſequent proceedings ;

this order being removed by certiorari into the King's

Bench, this objection, among others, was taken to it,

that it ftated the application to have been made by the

mayor, commonalty and citizens, inftead of being made by

the mayor, aldermen, and commons, according to the direc

tions of the act. The court held the objection to be well

founded, for that the bodies defcribed in theſe different

terms were diſtinct, the one being a felect body, the other

the corporation at large, and that they could not go into

the examination of any fact tending to reconcile fuch dif

tinction, or to fhew that in truth the former were the

proper perfons ; and on this objection, among others, the

order was quafhed (b).

2. What acts a Corporation aggregate must do by deed, and

what it may do without deed.

THIS queſtion feems by the old books, to have been the

fubject of confiderable controverfy among the juftices. "

(a) 2 Ld. Raym. 1515. 2 Str. 787.

(b) Rex v. Croke. Cowp. 26-29.

Sz Some
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Some go fo far as to fay, that without deed a corporation

cannot do any act whatever. One (a) makes a diftinction,

which feems to be founded in good ſenſe, between the caſe

of a corporation aggregate, confifting of many perfons,

one capable and the others incapable, as abbot and convent,

and corporations aggregate of many perfons capable, as

mayor and commonalty, or dean and chapter ; the former

he feems to intimate may do many acts without deed, be

cauſe the abbot is the only perfon capable, and the oracle

of the whole, the reſt being incapable of any act, becauſe

they are dead in law but corporations of the other kind

being compofed of perfons all of whom are capable of

action, there is no individual who can be confidered as the

oracle of the whole, and therefore they can ſpeak only by

their deed executed in due form.- Some of the juſtices

go fofar as to fay, not only that no fervant of a corpora

tion can be appointed without deed, but that without it no

command is valid to do any particular act ; others with

more reaſon ſay, that admitting that no fervant can be ap

pointed without deed, yet when he is once appointed, he

may do every thing incident to the nature of his ſervice,

not only without commandment by deed, but without any

commandment at all (b) .

ANDit has long been confidered as an eſtabliſhed point,

that to offices of ordinary ſervice, ſuch as that of cook and

butler, a corporation may appoint without deed ( c) . It

ſeems likewiſe to have been generally admitted, that a

bailiff might be appointed to take a diſtreſs, without deed ;

it is even ſaid, “ that it is not neceffary that he ſhould be

made bailiff before he diſtrain ; that it is fufficient if the

corporation agree to it afterwards, for that his being bailiff

(a) Oxenbridge. (b) Vid. 4 H. 7, 6, 13, 17. 7 H. 7, 9.

(c) Vid. the authorities juſt cited, and Plowd. 91.

is



OF CORPORATIONS. 261

is not traverfable, and that a member of the corporation

may diftrain in right of the corporation, and juftify as

bailiff: thus, where a chauntry was incorporated of three

chaplains, and one of them took a diftreſs damagefefant,

and on replevin avowed as bailiff ; this was held good, and

all theſe points refolved (a) . Again it is faid, " a man

may juſtify as bailiff to dean and chapter, and the like,

without fhewing the deed conftituting him bailiff " (b) .

And in more modern times it has been laid down as a rule,

that " a corporation aggregate may appoint a bailiff to

diftrain without deed or warrant, becauſe the diſtreſs neither

vefts an intereft in them, nor devefts one out of them" (c).

IN the time of Edward the fourth (d), it was faid by

Littleton to have been the opinion of all the judges in the

Common Pleas and King's Bench, that an affignment of

auditors by a commonalty was good without deed.

In the time of Elizabeth, it was agreed by all the judges

of the King's Bench, that if a fheriff make a warrant of

arreft to a corporation which has return of writs, they

may make a bailiff to execute it without writing (e) .

THE Bank of England, or any fimilar corporation, may,

without deed, empower their fervant to make promiffory

notes or bills ofexchange in their name (f), and this is the

ufual practice with the Bank.

BUT it is a general rule, that where a corporation aggre

gate appoint a perfon to do any act in which their real

property is concerned, or by which their rights are tobe

afferted, the appointment muſt be by deed. Thus an

appointment of an attorney to make or to take livery of

(a) 26 H. 8, 8 b.

(b) 12 H. 7, 25, 26.

(c) 3 Salk . 191. 3 Lev. 107.

(e) E. 41 El. Moore, 512.

(f) Vid. Rex v. John Bigg. 3. P. Williams, 419 .

S 3

Bro. 182 b.

Bro. Corpor. 51.

(d) 12 Ed. 4, 10 a .

feifin,
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Merchant Taylors : and that the ſame mafter and wardens

fhould make ſtatutes and ordinances. It was held that by

this name, the Mafter and Wardens, fhould be underſtood,

not the five individual perfons who were the maſter and

four wardens, but the whole company in their politic ca

pacity (a).

WHERE any alteration is made in the name of a corpo

ration, whether by the addition of another component

part or otherwife, they retain the property, franchiſes,

rights and privileges, which belonged to them before the

alteration, and are equally liable to all claims to which they

were fubject before (b).

THUSthe people of York preſcribed as mayor, bailiffs,

and citizens, to take and feize as forfeited, all goodsforeign

bought andforeignfold, till the time of Richard the fecond,

when they were incorporated by the name of Mayor,

Sheriffs, and Citizens, after which they claimed the fame

privilege as mayor, fheriffs, and citizens, and the claim

was allowed (c).

So, if liberties be given by the King's charter to the

bailiffs of a town, and afterwards they are incorporated by

the name of Sheriffs, and the privilege conferred upon

them that they fhall implead and be impleaded by that name,

they ſhall retain under the name of Sheriffs, all their fran

chifes, which they had as bailiffs (d) .

So, where a corporation under the name of a Commonalty,

have certain poffeffions, and grant feveral covenants and

annuities, and afterwards by the King's grant they have

bailiffs added to them, and their name altered to that of

Bailiffs and Commonalty, they are not diſcharged from

(a) Moore, 582. (b) 2 H. 6 , 9. 21 Ed. 4, 56 et feq . 4 Co. 87.

(c) Dyer, 279, cited Moore, 582:

(d) 14 H. 6, 12, cited Moore, 581. Jenk. 99 .
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annuities, covenants, &c. to which they were liable before,

nor is their previous property affected by it (a) .

HOWEVER frequently the name may have been changed,

the law, with refpect to their ancient property, franchiſes

and duties ftill continues the fame (b).

So,

(a) 2 H. §, 9 . 21 Ed . 4, 56. 4 Co. 87.

(b) Fromtime immemorial to the 14th of Richard the 2d, there ex

ifted in the city of London an affociation of men, who, by the name

of Taylors and Armorers, Linearum Armiturarum, were accuſtomed

to make ordinances for the government of the men of that myſtery, and

for the maintenance and relief of their poor, and to enforce theſe ordi

nances bythe impofition of penalties .-Ed . 3 , in the firſt year of his

reign, granted by charter that they ſhould hold a guild once a year, as

they hadbeen accuſtomed, make ordinances, and correct the defaults of

fervants under the infpection of the mayor or his deputy. Richard the

fecond, inthe 14th year of his reign , confirmed the charter of Ed. 3,

and granted to them and their fucceffors, that they might uſe the good

cuſtoms relating to the guild, which they had uſed, but which were not

expreffed in the patent of Ed. 3. That they might elect from among

themſelves a mafter and four wardens , for the better government of the

company for ever ; and that the maſter, wardens , and brothers of the

company, might affemble and make ordinances , as they had been of

old accuſtomed .-Henry 4th, in the 4th year of his reign, confirmed

the laft mentioned charter, and incorporated them by the name of Maf

ter and Wardens ofthe Company of Taylors and Armorers, Linearum

Armiturarum, of St. John the Baptift, in the city of London : thefe

feveral charters, and all the privileges and franchifes granted in them,

were confirmed by act of parliament in the ft year of Ed. 4, to the

then mafter and wardens of the company of taylors and armorers, linea

rum armiturarum, of St. John the Baptift, and their fucceffors. - Henry

the 7th, in the 18th year of his reign, changed the name to " the Mafter

and Wardens of Merchant Taylors ofthe Company of St. John the

Baptift, in London, and granted that they ſhould purchaſe and implead,

&c. bythe nameof Mafter and Warden of the Merchant Taylors .→

It was held, that under this latter name, they ſhould enjoy all the rights,

privileges, &c. which they had obtained by preſcription, or by means

of
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So, all grants made to the inhabitants and good men or

citizens offuch a place, fhall be enjoyed by the corporation

of the fame place, if they be afterwards incorporated by

the name ofmayor and commonalty, or by any other

name(a).

It is a general rule that a corporation cannot take, but

by their corporate name. The chapel of St. Stephen was

incorporated by the name of dean, canons, and vicars, and

then a grant of land was made to them by the name of

prefbyters or chaplains of St. Stephen and their fucceffors,

and the grant was adjudged void (b) .

BUT a grant made to Richard Abbot of D. where his

name was John, was held good, becauſe it would have

been good by his corporate name of Abbot without the

word Richard (c) ,

of any oftheformer charters. Vid. Moore 576. In Haddock's cafe,

Raym. 439. 1 Ventr. 355, all the court held " that a new charter does

not merge or extinguiſh any of the ancient privileges ; but that the

corporation may uſe them as before ; that if it should be otherwiſe, it

wouldbe very mischievous to moſt of the corporations in England, who

have taken new charters, but were ancient corporations before." And

in the caſe of the mayor, aldermen, and burgeſſes ofScarborough v.

Butler, in 3 Lev. 238, which was an action brought by the corporation

by this their new name, for a debt which had originally become

due to the old corporation by the name of bailiff, &c, judgment was

given for the plaintiffs, and at the end of the cafe it is faid that

" no doubt was made of the debt due to the first corporation remaining

due tothe new, after the name changed by the letters patent." The

form of all the pleadings, where, after the change of the name, a cor

poration claims fomething to which it was intitled before, fhews that

the alteration of the name makes no change in their rights, &c. vid,

Mellorv. Spateman. 1 Saund. 339.

(a) 21 Ed. 4, 55, cited Moore 581 .

(b) 21 Ed. 4, 55, 56. Bro. Corp. 65.

(c) 27 Ed. 3, 85. Bro. Corpor. 80.

So,
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So, a bond given to Dr. Craven (maſter) and the fel

lows and ſcholars of Suffex and Sidney College, to be paid

to the maſter, fellows and ſcholars, is a bond to maſter, &c.

in their corporate capacity, and not to the mafter whoſe

name is mentioned in the beginning ofthe bond, in his na

tural capacity (a).

cc

IF, by a charter granted to the inhabitants of a place, it

be granted that they fhall be incorporated by the name of

mayor, citizens and commonalty, and there be a fubfe

quent clauſe in the fame charter to this effect ; we grant

to the citizens aforefaid that they ſhall not be impanneled

on any jury out of the city ;" this fhall be effectual to con

fer the privilege of exemption on each particular citizen.

The arguments againſt it all proceed on the principle that

this latter grant being " to the citizens aforefaid," and not

to the " mayor, citizens and commonalty," it is not a

grant by the corporate name, and is therefore void : the

beſt anſwer ſeems to be, that the words " we grant" are

equivalent to " we will ;" and that inſtead of being a grant

by a wrong name, it is nothing more than the expreffion

of the King's will, that the members of the corporation

before conftituted, fhould enjoy a particular privilege (b) .

THE
66

corporate name ofthe abbot ofYorkwas Abbot

of the Monaftry of the bleffed Mary of York ;" a bond

was made to him bythe name of " Abbot ofthe Monaftry

of the bleffed Mary without the walls of the city of York :"

the abbey was in fact without the walls, but was within the

city, and therefore, it is faid, the bond was held good (c) ;

I do not, however, fee the force of that reaſon, and I con

ceive that ifthe abbey had not been within the city, that

would have made no difference, though if it had been

within the walls, it might.

(a) The mafter, fellows, and fcholars of Suffex and Sidney College

v. Davenport. 1 Wilſon 184.

(b) 21 Ed. 4, 55, 56. Bro. Corp. 65. (c) 10 Co. 125 b.

KING
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KING HENRY 8th granted to the mayor, burgeffes, and

inhabitants of Lynne, that they fhould have the name

of " Mayor and Burgeffes ofhis borough of Lynne Regis,"

and be called by thefame name and by no other ; a bond was

made to them by the name of " Mayor and Burgeffes of

Lynne Regis :" it was contended, that the omiffion ofthe

words "the King's borough" before the words " ofLynne

Regis," made a material variance from the name of the

corporation, for that theſe words were parcel ofthe name ;

and that this objection was ftronger here, than it might

have been in a common caſe, becauſe the King, after hav

ing given them their name, had not only ſaid in poſitive

terms that they fhould be called by that name, but had

added negative words " and by no other." After ſeveral

arguments at the bar, the court gave judgment that the

bond was good ; for that the words "bythe fame name

and by no other" might be underſtood in two different

fenfes ; they might mean "the fame in words and fyl

lables," and "the fame in fenfe ;" that in grants and con

veyances, it was ſufficient if the name of a corporation was

the fame in fenfe, though it was not the fame in words and

fyllables, and that the prefent variance was in words and

fyllables only, and not in fenfe, and therefore not ma

terial (a) .

THE mifnomer of a corporation in a grant by act of

parliament or by devife fhall not in general avoid the

grant, for thefe are to be taken according to the intention

ofthe grantors ; and therefore when the defcription ofa

corporation in an act of parliament or in a will is ſuch ,

that the corporation really intended is apparent, and it is

impoffible that it fhould be applied to any other corpo

ration, the act ofparliament and the will fhall take effect,

though the right name of the corporation be not preciſely

(a) Cafe ofthe mayor and burgeffes of Lynne. 10 Co. 122-126 .

followed
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followed (a) : and therefore where one devifed certain tene

ments in London for life, with remainder ecclefiæ Sanéti

Andrea de Holb', it was adjudged that " this devife was good

to the corporation of the parfon of the church of St. An

drew in Holborn, and his fucceffors, for that fuch defcrip-

tion in a will, was fufficient for that purpoſe" ( b) . So, if

a deviſe be made to the univerfity of Oxford, or to the city

ofLondon, or to Trinity College in Cambridge, it would

be good, and the true name of incorporation implied ; for

by theſe deſcriptions it is apparent that the devifor meant

that the incorporate body, in each cafe refpectively, fhould

take ( c) . So, where the parliament gave a benefice to the

chancellor and fcholars of Oxford, and their fucceffors,

this defcription was held fufficient to exprefs the meaning

ofthe makers of the act, that the corporation of the uni

verfity of Oxford, which has a chancellor and ſcholars,

fhould take it, and that no other corporation could (d) .

It is a general rule that a corporation fhall grant only by

its proper name of incorporation, though every minute

variation in the name is not material to avoid its grant ;

but what variation fhall be material or immaterial for

that purpoſe, it is difficult to fay, with any preciſion :

many of the cafes on that fubject ( and they are very

numerous) ſeem to have been decided on principles very

remote from thoſe of good fenſe-ſome of the moſt re

markable here follow :

AN almfhouſe was incorporated by the name of the

" Almfhoufe of John Ifbury, founded at Lambourne," and

the poor of the fame almfhoufe were empowered by that

(a) 10 Co. 57 b. in the Chancellor of Oxford's cafe.

(b) 21 R. 2, Devife 27, cited 10 Co. ub. fup.

(c) Id. ibid. vid. ante, page 101, 102 .

(d) 10 Co. 57 b . ubi fupra.

name

ON

per fer

11
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name to purchaſe, demiſe, &c . and by the deed of founda

tion, after the death of the founder, the " warden ofthe

college ofthe bleffed Mary of Wincheſter in Oxford,” and

his fucceffors, were appointed vifitors : an indenture was

made between " Thomas White, the warden ofNewCol

lege in the univerſity of Oxford, viſitor of the almſhouſe of

John Ifbury at Laiborne in the county of Berks, and the

poor men of the fame almfhouſe on the one part, and the

leffee on the other. The name of the viſitor in the leaſe,

differing from the name in the deed offoundation, was held

a mifnomer ; the joinder of the warden in the leaſe was

alfo held fatal, becauſe he appeared by that to be the head

of the corporation, and there was no fuch corporation

founded by John Ifbury ; the words " poor men" too were

held to make a material variance, becauſe under the ge

neral word " poor" might alſo be included poor wo

men(a).

THE Corporation ofthe college ofEaton was erectedby

H. 6, by the name of Præpofiti et focii Collegii Regalis

Collegii beatæ Mariæ de Eaton juxta Windſor. In the

time ofEdward the fixth, Sir Thomas Smith, knight, being

provoft, a leaſe was made by the name of " Præpofiti

etfocii Collegii Regalis de Eaton," omitting " Collegium beata

Maria," and by the opinion of all the juftices this leafe

was held void (b).

KING Henry VIII . incorporated the ſcholars ofTrinity

College, Cambridge, by the name of " mafter, fellows, and

ſcholars ofthe college of the holy and undivided Trinityin

the town and univerfity ofCambridge ;" in the time of Ed

ward 6th they made a leaſe by the name of maſter and

fellows ofTrinity College in Cambridge : by thoſe who

wiſhed to impeach the validity of this leafe, it was argued

(a) Moore 285, 287. (b) Dyer 150, pl. 84.

that



OF CORPORATION S. 239

"

-ofthe

that there being two places, the town and the univerſity,

mentioned in the name of incorporation, one of them could

no more be left out in a leaſe than the other ; that ifthe

leaſe had been made by the name of the maſter

college in the town of Cambridge, this would have

been an exprefs exclufion of the univerfity, and for that

reafon the leaſe without queſtion would have been void ;

the cafe, it was faid, was the fame here where the exclufion

was implied: that if a ftranger demanded poffeffions of

ofthem in a præcipe quod reddat, he muſt ſue them certainly

and preciſely ; much more, therefore, when they parted

with their poffeffions by their own act, muft they be fup

pofed acquainted with their own name ( a ) . In ſup

port ofthe leaſe it was faid, that though every corporation

muſt be limited to fome place certain, that could not fup

port the objection here, for that in fact a place was men

tioned ; and as to two places being mentioned in the name

of incorporation, that was not an objection well founded,

for as a material body could not be in more than one place

at one and the fame time, ſo neither could a body corporate,

which always continues its reſemblance to the body na

tural but admitting that a body corporate might befound

ed as oftwo places, yet it was infifted that was not the

cafe here, for that an univerfity was not local but perfonal;

in confirmation of which affertion were cited an inftance

of a writ addreffed to the chancellor and univerſity of

Oxford by H. 3, to remove the univerfity to another place,

when he intended to hold a parliament there, and was

afraid there would not be room for the parliament and

the ſtudents together, and of another writ directed in the

fame manner, defiring them to return : a record was alſo

.(a) The fair inference from this feems to be, that ifthey do not uſe

their right name, the leffee ought not to fuffer for their neglect orfraud.

cited
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cited to the fame point of the 49 Ed. 3, which recited that ·

there had been contention between the fcholars of Cam

bridge, and the townfmen there, and that the former had

gone to Northampton, and petitioned the King for per

miffion to erect an univerfity there ; that the King had

fent his writ to the mayor of Northampton, commanding

him not to fuffer the ſcholars to remain there, and declaring

that he would not there erect an univerfity.- Thefe, it

was contended, proved that an univerfity was not properly

a place, and that therefore the omiffion of it could not pre

judice the leafe.

Two of the juftices ( a) argued that the leafe was good ;

the chief with the two others that it was bad (b ) ; the cafe

however was adjourned, that the parties might have an

opportunity of fettling it without the judgment of the

court this, however, not taking place, Williams the

next term brought into court, a decree of the Court of

Wards, in a cafe refpecting this very college, in which it

appeared, that they claimed certain land by virtue of a

devife made to them bythe name of " Mafter, Fellows,

and Scholars of Trinity College in Cambridge ;" in this

decree the point immediately applicable to this cafe was,

whether, as the name by which the corporation was incor

porated, was that of " Mafter, Scholars, and Fellows of

the holy and undivided Trinity in the Univerſity and

Town of Cambridge," this devife was good by the other

name, and the judges had declared that it was (c ).-Wil

liams offering this record in fupport of his opinion, ſaid,

that he conceived there was no difference between a grant

and a devife, nor between an eftate or conveyance made

(a) Croke and Williams .

(b) Flemming, C. J. and Fenner and Yelverton, J.

(c) Vid. ante, page 102.

!

to
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to them, and a conveyance made by them .-The judges

who fupported the other fide of the queftion, faid there

was great difference between a deviſe and a grant, for that

in a will, it was fufficient that the name was ſo deſcribed

that the intent of the teftator might be known ; and as to

there being no difference between a conveyance made by

them and one made to them, they agreed thus far, that

where they were parties to the conveyance, and muſt

neceffarily be conufant of it, there the compariſon would

hold (a)

THE dean and chapter of Carliſle were incorporated (b)

bythe name of the "Dean and Chapter of the Cathedral

Church of the holy and undivided Trinity of Carliſle,"

and they made a leaſe by the name of " Dean of the Ca

thedral Church of the holy Trinity in Carlisle, and the

whole Chapter of the Church aforefaid : " four objections

were made to this leafe ; 1. That the word "undivided"

was omitted. 2. That in Carliſle was uſed inſtead of of

Carliſle, which was the true name. 3. That the word

whole was added ; and 4. That the regular order of the

words was not obferved . But it was refolved that the leafe

was good, notwithſtanding theſe variances, becauſe they

were only in words and fyllables, and not in the fubftance of

the name (c).

THE dean and chapter of Worceſter were incorporated

by the name of the " Dean and Chapter of the Cathedral

Church of Chrift and the Blefled Virgin Mary of Wor

cefter :" they made a leaſe by the name of the “ Dean of

the Cathedral Church of Chrift and of our bleffed Lady

(a) Brownl. and Goldf. pl . 2 , 243-247. Vid. the cafe of the

corporation of Minifter Dei pauperis domus de Donington et pauperes,

&c. 2 Anderf. 116 .
(b) 33 H. 8 .

(c) 10 Co. 124. b.

1 Leon. 159.

Moore, 233. 1 Anderf. 203, 206, 208 .

Dyer, 278, pl . 1 .

R

2 Bultr. 303 .

the
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the Virgin of Worceſter, and the Chapter thereof:" and

notwithstanding the alteration, and tranfpofition, this was

held to be no material variance (a).

THE dean and canons of Windfor were incorporated

(b) by the name of "the Dean and Canons of the King's

free Chapel of St. George the Martyr within his Caſtle of

Windfor:" in the time of King Philip and Queen Mary,

they made a leaſe of lands by the name of "the Dean and

Canons of the King and Queen's free Chapel of St.

George within the Caſtle of Windfor : " here three vari

ances were obferved. 1. Thatinftead of "the King's free

chapel" were uſed " the King and Queen's free chapel. ”

2. That the word "martyr" was omitted ; and 3. That

inſtead of the was uſed his caftle. The two latter vari

ances were held to be immaterial, becauſe, they were

variances in words andfyllables only, and not in fubftance ;

for that " St. George" included the " martyr," as the

" Trinity" implied and included the word " undivided,”

and that " within his caftle of Windfor" and " within the

caftle" were in fact the fame, for they both meant

"withinthe King's caftle:" but the firft was held to be a

variance infubftance, for that though at the time of making

the leafe the chapel was, in truth, the King and Queen's

free chapel, "yet the corporation ought to be fuch as was

givenbythe founder, and that ſhould not be altered by the

alteration of the name of the founder or of the owner of

the caftle ; as if a college had been incorporated in the

time of Edward 6th, by the name of Mafter and Fellows

of King's College, they could not in the reign of Queen

Elizabeth have made a leaſe by the name of Maſter and

Fellows of Queen's College” (c) .

(b) By act of parliament in the 22 Ed. 4.

A COL

(a) 2 Bulftr. 302.

(c) 10 Co. 124. b.
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A COLLEGE in Oxford was incorporated by the name

"Gardiani et Scholarium domus five Collegii Scholarium

de Merton in Univerfitate Oxoniæ ; " they made a leaſe by

the name " Cuftodis domus five Collegii de Merton in

Oxonia et Scholarium ejufdem domus :" four objections

were taken on account of variance . 1. That the word

cuftos was uſed inftead of gardianus. 2. That the leafe

was by the name " domus five collegii de Merton," fcho

larium being omitted before de Merton. 3. That the leaſe

was " in Oxonia" inftead of " in univerfitate Oxoniæ."

4. That the order of the words was not obferved, for that

the wordfcholares was removed out of its place, and put at

the end, inſtead of coming immediately after the guardian.

The fecondvariance was held to be a variance in fubftance,

"for that the act of incorporation had baptized the college

by the name of the College of Scholars of Merton, and

they had made the leafe by the name of the College of

Merton himſelf, who in truth was the founder :" but the

other three variances were held to be immaterial, "for that

gardianus was the fame as cuftos, and in Oxford and in the

university of Oxford, meant the fame thing, and the ſenſe

remained the fame, notwithstanding the tranfpofition of

the word " fcholares” (a).

1

KING Henry 8th incorporated the hofpital of the Savoy

bythe name of " the Mafter and Chaplains of the Hoſpital

of the late King Henry 7th of the Savoy :" they made a

leaſe by the name of " William Ogle, Maſter of the Hof

pital of King Henry the 7th, called the Savoy, and the

Chaplains of the fame."

AFTER a long argument at the bar of the Exchequer,

this cafe was argued by the barons, and two of them (b)

(a) 10 Co. 125 a. Moore, 266. 1 Anderf. 196 : in this laſt book

the cafe feems very incorrectly reported.

(b) Clark and Gent.

R 2 against
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1

againſt the Chief Baron (a), were of opinion that the

name by which the leafe was granted, was materially vari

ant from the name of incorporation, which opinion they

ſupported on this argument, " that in fubflance many

things are not as they are calied, but one thing is the thing

in truth, and another the thing in appellation ; that there

fore the leafe being made by the mafter and chaplains of

the hofpital called the Savoy, it was not certain that it was

the leafe of the mafter and chaplains of the Savoy ; for that

one hofpital might be called the Savoy, and another actually

be the Savoy, and that therefore it was not to be intended

that the hoſpital of the Savoy, and the hoſpital called the

Savoy were the fame corporation.

In order the better to anſwer this argument, the Chief

Baron made a diftinction between a place generally which

contained within itſelf ſeveral particular places, having

each a diftinct known name, and a particular place which

comprehended no other place within it : thus, London

comprehends ſeveral wards, feveral pariſhes, feveral ſtreets

of different names, in which place it would be abfurd to

call the particular by the name of the general, as to fay the

Black Friars called London, inſtead of the Black Friars in

London ; but the hofpital of Christchurch, or the hoſpital

called Christchurch in London is the fame, becauſe Chriſt

church is a particular name, which does not comprehend

other places of other names in itſelf.-Again, the abbey of

Bermondſey, and the abbey called Bermondſey is the fame,

and yet the abbey of Weftminfter, and the abbey called

Weftminfter is not the fame, becaufe Weftminſter is the

name of a place general, which contains feveral particulars .

-He contended, therefore, that the hofpital of the Savoy,

and thehofpital called the Savoy were fubftantially the fame

(a) Manwood.

thing ;
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thing ; for that the words of, in, and called, were con

founded in grants, and had all the fame fignification ; as ifa

man, having a manor of Dale, leafed his " manor ofDale,"

orhis "
manor called Dale," or his " manor in Dale," in

each cafe the manor would pafs (a ) . He further obferved,

that inasmuch as in every fuch leafe, there was a perfect

underſtanding of the parties on both fides, the intereſt

fhould pafs to the leffee, and it was unreafonable that the

fucceffors of thofe perfons who made fuch leafes fhould

avoid them for a trifling circumftance againſt the exprefs

intendment of their predeceffors, who had taken money of

the leffee, and had done an act which they thought valid,

and might and would have amended in their grant, ifthey

had known that fuch miftake exifted. As, however, the

chiefbaron was but one judge againſt two, the plaintiff who

wifhed to catide the leaf , had judgment: a writ of error

was brought in the cxccccer chamber, but while it was

depending, the matter was compounded for money (b) .

LORD COKE alluding to this cafe, expreffes his difap

probation of the judgment in thefe terms . " It is true

that judgment was given in the Exchequer by Baron

Clarke and Baron Gent, against the opinion of Sir Roger

Manwood, Chief Baron, totis viribus ; and after the writ of

error brought, and the cafe argued at the bar, the faid

Thomas Fanshaw compounded with Paſcal for his leafe,

and I was of counſel with the faid Thomas Fanfhaw : and

I conceive that there is little difference betwixt "the

(a) This cafe of the manor of Dale, the judges who argued on the

other fide, obferved, was not always law; it was law where it appeared

that the vill, town, or place called Dale was coextenfive with the

manor ; but it might happen that there were two manors within the

place, and then either of them might be called the " manor of Dale, but

neither ofthem could be called the manor called Dale." 1 Anderf, 218 .

(b) Moore 236. 1 Anderf. 202 , 219 . 1 Leon. 19

R 3 mayor
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mayor and commonalty of the city ofLondon," and "the

mayor and commonalty ofthe city called London," unleſs

it can be ſhewn that there are two diftinct corporations

which have theſe two diftinct names (a) .

JOHN ALCOCK brought an action of treſpaſs againſt

Henry Ayray, doctor of divinity, and others, and declared

ofa treſpaſs in a houſe ofthe plaintiff, called the Parſonage

Houſe, and two clofes of the plaintiff, one called the Par

fonage Clofe, and another containing ten acres ofglebe

land, at Charleton fuper Otmore, in the county of Oxford :

the defendants pleaded not guilty, on which a ſpecial ver

dict was found to this effect ; that the places in which the

trefpafs was committed were parcel of the glebe of the

rectory of Charleton fuper Otmore, of which Henry

Ayray, at the time of the trefpaſs and ofthe verdict, was

parfon: that Edward the third, in the 14th year of his

reign, had granted to one Robert de Eglesfield to found,

in a certain houfe of his in Oxford, a collegiate hall of

fcholars, chaplains, and others, under the name ofAula

Scholar' Regina de Oxon', quæ per unum præpofitum de

dictis fcholaribus- gubernabitur, and to give and af

fign that houſe with the appurtenances præfatis præpofito et

fcholaribus, to have and to hold to them and their fucceffors

præpofitis et fcholaribus aulæ illius for their habitation for

ever; it was further found that King James 1ft had, under

the great feal, exemplified this charter in the records of the

chancery enrolled in the tower of London, and in the ex

emplification the claufe of " fub nomine" was "fub no

mine Aulæ Reginæ de Oxon," whereas in the charter it

was fub nomine Aulæ Scholarium Reginæ :" it was alſo

found, that the faid Robert de Eglesfield founded the college

(C

(a) 10 Co. 126 a. in the cafe of the mayor and burgeffes ofLynne.

according
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according to his licence, and in his charter of foundation

ordered that it fhould be for ever called Aula Reginæ, and

that in feveral parts he called the Scholares, by the term

focii : it was further found, that on the 8th of July, 1509,

C one Hugh Hodgeſon, then provoſt of the hall aforefaid,

and the ſcholars of the fame,' who, it feems, were feifed of

the advowson of the rectory in queftion, by their deed

under their common feal, and by the names of Hugh

" Præpofiti Collegii Reginæ in univerfitate Oxoniæ, et

fociorum et Scholarium ejufdem Collegii," prefented one

Allen Scottto the church which was then void, who was ad

mitted, inſtituted, and inducted ; that the faid Allen being

parfon ofthe faid church, and having become provoſt ofthe

faid hall, in the 10th of Elizabeth by his deed demiſed the

faid rectoryto William Shillingford for the term of 81 years,

and that afterwards the " provoft of the hall or college

aforefaid, and the ſcholars ofthe fame hall, by the names

"Præpofiti Sociorum et Scholarium Aulæ vel Collegii

Reginæ in univerfitate Oxoniæ," patrons of the rectory

ofthe church of Carleton fuper Otmore, by their deed

fealed with their common feal, confirmed the faid demife ;

that the ordinary likewife confirmed it in the life time of

Allen Scott; that Allen Scott died, after whofe death the

defendant, Dr. Ayray, was lawfully prefented, admitted, in

ftituted, and inducted, and that the plaintiffhad the eſtate

and intereſt ofWilliam Shillingford' : then the treſpaſs was

found.

THOSE Who fupported the title of the defendant objected

that as well the confirmation, as the prefentation were ut

terly void, by reaſon ofthe miſprifion of the true name of

the corporation ; the firſt queſtion therefore which was

made was, what the true name of the corporation was ;

and they conceived it to be " Præpofitus et Scholares

R 4 Aule
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Aulæ Scholarium Reginæ de Oxon," which they collected

from the words of the charter of licence, " a certain col

legiate hall de Scholaribus- under the name of aula

Scholarum Reginæ de Oxon quæ per unum præpofitum

de dictis Scholaribus-gubernabitur :" this being therefore

the true name, there were five differences between it and

the name uſed in the confirmation ; three in addition, one

in alteration, and one in omiffion ; in addition there were,

firft, the word " focii," the confirmation being, " Præpofi

tus, Socii et Scholares, where it ſhould have been " Præ

pofitus et Scholares ;" fecondly, the words " vel Collegii,"

and thirdly, the word " univerfitate." In alteration there

was the word " de" inſtead of " in," for the true name of

the corporation was "de Oxon," and the confirmation was

"in univerfitate Oxon." In omiffion, the variance was

that the confirmation had " Aula Regina" inftead of

" Aulæ Scholarium Reginæ." In the preſentation ſeveral

variances were obferved ; one alteration of " Collegii"

for (c
Aulæ," and the other miſpriſions, in addition, alter

ation and omiffion .

AFTER argument at the bar, the judges refolved that

the variance arifing from the omiffion ofthe word " Scho

larium" after the word " Aula" was the only one attended

with any difficulty, and that that depended on what was

the true name of the corporrtion, and what was the diver

fity between the preſent cafe and that of Merton College

before mentioned (a) , which was affirmed by all the judges

to be good law.

YET notwithstanding the reſemblance of the preſent

cafeto that, in the omiffion of this word " Scholarium"

before " Reginæ," they refolved that both the confirma

tion and preſentation were good ; for they were of opinion,

on full confideration of the charter of Ed. III . and of the

(a) Vid, ante, page 243.

inftrument
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(c

<<

inftrument of Robert de Eglesfield, that the true name of

the corporation was "Præpofitus et Scholares Aulæ Re

ginæ de Oxon ;" it appeared by the charter itſelf that the

word Scholares" was neceflary only once in the name of

the corporation ; in the claufe of " fub nomine," the word

was but once mentioned, and although in that claufe, the

words were " Aulæ Scholarium Reginæ," yet when the

word Præpofitus" was introduced, the word " Scho

lares" ought in conftruction to precede the words " Aulæ

Reginæ ;" if it did not, this would be a fole corporation

confifting ofa provoft only, for then the corporation would

be " Præpofitus Aulæ Scholarium Reginæ," whereas it

was acknowledged on all hands that this was a corporation

aggregate confifting of provoft and fcholars : immediately

after the words "fub nomine Aula Scholarium Regina"

the following were added " quæ per unum præpofitum de

dictis Scholaribus- gubernabitur," fo that it clearly ap

peared that the word " Scholares" ought to be but once

mentioned in the name of the corporation. This con

ftruction was confirmed by the fubfequent parts of the

charter, bythe inftrument of foundation, and by the uni

form practice of the corporation itfelf. Bythe charter,

the founder was impowered to give the meffuage with the

appurtenances " Præfatis Præpofito et Scholaribus," to

have andto hold to them and their fucceffors " Præpofitis

et Scholaribus aulæ illius," by which it appeared not only

that the King joined the words " Præpofitus and Scho

lares," but gave the precedence to the word " Scholares”

"aulæ illius," and no mention was made ofit after

before

wards; by the inſtrument

of foundation

, it was ordained
that the college

fhould
be always

called
" Aula

Regine
,"

and
not

" Aulæ Scholarium Reginæ." The corporationitſelf
fromthe time of its incorporation

had never
accepted

any
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any grant, nor made any grant, with the repetition of the

word " Scholares ;" it had always been mentioned but

once, as appeared by a great number of precedents : It had

neverbeen called in vulgar appellation, " Queen's Scholars'

College ; ❞ neither did any one know itby that name ; every

one knew it by the name of " Queen's College" (a ) .

FROM all the cafes put together, we may collect this

general rule, that a variance from the precife name of the

corporation, which makes no difference in the meaning,

however different it may render it in words and fyllables,

will not invalidate a grant made by another to the cor

poration, or by the corporation to another, whether the

variance be by addition, omiffion, or alteration of a word:

but from many of the cafes, we may bejuftified in remark

ing that in many inftances, that which in former times

would have been confidered as a variance in fubftance,

would now be confidered only as a variance in fyllables and

words.

It may appear to fome into whoſe hands this work may

fall, that I have given myſelf a great deal of unneceffary

trouble to detail fo many cafes, on a ſubject, where com

mon fenſe applied to each particular caſe, muſt naturally

be a better guide than a voluminous collection of pre

cedents the beft apology I can make is this, that in the

books in which theſe cafes are reported, thofe queſtions

which to this clafs of readers may appear fo trivial, make

fo confpicuous a figure by the length and learned lumber

ofthe arguments both at the bar and on the bench, that I

was afraid another claſs of readers would have thought I

had not done juftice to the fubject, had I treated it in a

manner more concife.

(a) Dr. Ayray's cafe . 11 Co. 18 b.-22 b.

Το
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To avoid grants or leafes made by corporations, on ac

count of a miſtake in the corporate name, is certainly un

juft, even though the variance be in what is called fub

ftance : it is impoffible that the grantees or leflees fhould

know the real name of foundation ; but the corporation

muſt be preſumed to know it, and ifthey do not uſe it, they

ought not to be permitted to take advantage of their own

wrong. This injuftice was felt and cenfured when the

attempts made by corporations to fet afide their leafes and

grants became frequent, and was in a great meafure re

preffed in confequence of the cafes ofthe mayor and bur

geffes of Lynne and Dr. Ayray (a) . In the former of

thefe Lord Coke expreffes himſelf to this effect. " And

it is well obferved in Sir Moile Finch's cafe (b) , that till

this generation of late years, it was never read in any

our books, that any body politic or corporate endeavoured

or attempted by any fuit to avoid any oftheir leaſes, grants,

conveyances, or other of their own deeds, nor any other

grants, &c. made to them for the mifnomer of their true

name ofincorporation. But after a window was opened

to give them light to avoid their own grants for the mifno

mer ofthemſelves, what fuits and troubles (to avoid grants,

&c. as well made to them as by them) have followed there

upon every one knows : but there, it was faid, that for every

curious or nice mifnomer, God forbid that their leafes or

grants, &c. fhould be defeated ; for there is a found differ

ence between writs and grants ; if a writ be adjudged bad

on account of a mifnomer, the only confequence is that it

abates, and the plaintiff may have a new writ ofcommon

right by the proper name (c) ; but he cannot of common

(a) V. Jenk. 233 , 270, 271 , a note to Plowd. 536.

(b),6 Co. 65 a.

(c) Per Manwood, C. B. I Anderf. 207.

right
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right have a new bond or a new leaſe or grant I con

ceive it would be reaſonable to drive him who would avoid

a writing, demife, grant, &c. made by a corporation or to

it, by reafon of any verbal or literal mifnomer, to ſhewthat

there are two corporations in the fame city, borough, or

town, one by the true name and another by fuch name as

is contained in the deed, &c. and fo leave the deed, &c.

good, by or to one of them . But when in truth there is

but one and the fame corporation, leafes, grants, &c. made

by them or to them, ought not to be avoided by fuch nice

and verbal variances, when in fubftance the true name of

the corporation, either by matter expreffed or neceffarily

implied in the words themfelves, appears to the court” (a).

IN a leafe, grant, or other deed made by a corporation

aggregate, or any deed made to it, it is not neceffary that

the proper name ofthe head fhould be mentioned, becauſe

the proper name of fuch a body politic is the name ofin

corporation, and not the names ofany ofthe individuals of

whom it is compoſed (b) .

In an ejectment, the plaintiff counted on a leaſe madeby

the warden and college of All Souls in Oxford, and ex

ception was taken that the name of baptifm of the War

den was omitted, but it was adjudged that it was not

neceffary (c).

THIS point, however, feems anciently to have been un

derftood otherwife, for we are told that it was faid by

Littleton in the reign of Edward the fourth, that " if dean

and chapter make a leafe without mentioning the proper

name of the dean, the leafe is void :" quodfuit conceffum

per totam curiam (d), and Broke fays, " fee adiverſity be

(a) 10 Co. 126 a. (4) 3 Salk. 103.

(c) Carter v. Crumwel, Dyer 86 a. in margin.

(d) 18 Ed . 4. 8 Bro . Corpor. 59.

tween
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tween a grant made by them and to them." There is cer

tainly, however, no diverfity at this day.

THE naming or not naming the head may, however,

ſometimes make a difference in the obligation impofed on

the corporation by the deed after the death ofthe head in

whofe time it was made. Thus it is held (a) , that if a

dean and chapter, or a prior and convent, without naming

the head by his proper name, grant by the common feal,

an annuity till the grantee be promoted to a benefice, by

the aforefaid dean or prior ; the fucceffor ofthe dean or

prior may make a tender of a benefice ; but that ifthe

dean or prior had been named by his proper name, the

fucceffor could not have made the tender, becauſe the word

aforefaid, in this latter cafe, would have referred to the

particular dean or chapter who made the grant.

IN the cafe of a fole corporation, however, the name of

baptifin muſt be uſed as well as the corporate name ; and

there is a difference between thofe corporations fole who

have the fee fimple in them and mayhave a writ of right, as

a biſhop or dean diftinct from his chapter, and thoſe who

have not the fee fimple, as a parfon or vicar ; in the cafe of

theformer the Chriftian name alone is fufficient ; but in

that of the latter both Chriftian and firname muft be

uſed (b) .

As a corporation muft take and grant by their corpo

rate name, fo by that name they muft in general fue and be

fued ; and they may fue by their true name of foundation

though they be better known by another name ; thus the

maſter and ſcholars of the hall of Valens Mary in Cam

bridge, brought a writ by that name, which was the name

of their foundation, though they were better known by

(a) 14 H. 7. vid . Dyer 86, pl . 96, 97, 98.

(b) Vid. 2 Inft . 666 .

the
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Pembroke Hall, and the writ was heldthe name of

good (a).

As a corporation by prefcription may have ſeveral names,

they may fue by the one name or the other, alleging that

they and their predeceffors have from time immemorial

been known, andbeen accuſtomed to plead by the one orby

the other ( b) . It is faid, that if a corporation be known

by a name, it is fufficient to ſue them by that name (c) ,

but this feems to be confined to the cafe of a corporation

by preſcription, for it is ſaid, on another occafion (d) , that

when a corporation is created by the King, and the com

mencement of it appears by record, it can have no other

name by uſe, nor be named otherwife than as the King by

his letters patents has appointed, and the court will not

permit it to be fued by another name. Yet I fee no reaſon,

why, in the cafe of a corporation by charter, which has ac

quired by long ufage a name of reputation different from

its real name of foundation, may not be fued by that name

ofreputation as well as a man may be fued by a name of

reputation different from his name ofbaptifin, or why ifthe

corporation plead a mifnomer, the plaintiff may not re

ply that it is known by the one name as well as by the

other.

AWRIT offcirefacias wasbrought againſt the provoft and

ſcholars of the bleſſed Mary and Saint Nicholas in Canter

bury. The provoft and ſcholars pleaded that the college

aforefaid was of the foundation of H. 6, who by letters

patent foundedit bythe name ofthe provoft and ſcholars, &c.

(a) 44 Ed . 3, 35.

(b) Vid. 9 Ed . 4, 21. 13 H. 7, 14. 16 H. 7, 1 , and 21 H. 6, 4,

which laft feems contra.

(c) 8 Aff. pl . 24. Bro. Corpor. 40.

(d) 1 Anderf. 213.

of
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&c. ofCanterbury, and this variance was held to be a miſ

nomer, for this wife reaſon, that a man might be in fuch a

place and not of it, as St. Martin's le Grand is in London

but is not of London (a).

A CHAUNTRY prieft was incorporated by the name of

Provoſt of the Chauntry of C. a writ was brought againſt

him bythe name of Provoſt of the Houſe of C. this was

held a variance fufficient to abate the writ (b) .

A WRIT brought againſt the prioreſs of Newark of

Dorcheſter was abated, on the ground that it fhould have

been againſt the prioreſs of Newark only (c) .

IF to the real name of a corporation any thing be added

byway of fynonyme or explanation, that will not make

a mifnomer: as if a corporation confift of mafter and con

freres, and they be fued by the name of Mafter and

Confreres five focii ; the words five focii are only fur

plufage (d) .

An action at the fuit of a corporation aggregate to re

cover a thing due to them in their corporate right, muft

notbe brought in the name of their head alone, but in their

full corporate name, unleſs it appear that the act of parlia

ment or charter by which they are conftituted, enables

them to fue in the name of their head. Therefore where

the prefident of the college of phyficians fued to recover

a penalty for practiſing phyſic contrary to their charter,

judgment was arreſted on the ground that the action ſhould

have been brought in the name of the prefident and

college (e) .

(a) 15 Ed. 4, b. Bro. Corpor. 33.

15 .(b) 38 Ed. 3 , 14,

(‹) 38 Ed . 3 , 28 .

(d) 20 Ed. 4, 12 .

(e) 2 Bulftr. 185 .

Br . Corpor. 21 .

Bro . Corpor. 22 mifnom . 25.

Br. 183 , Corpor. 8 .

YET
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YET though it appear that the head of a corporation is

enabled to fue, in his own name, for any thing to which

the corporation are intitled, this will not preclude them

from fuing by their name of incorporation ; thus where

debt was brought in the name of the Prefident and College

ofPhyficians to recoverthe penalty of 51. per month, on the

ft. 14 H. 8, c. 15, for practiſing phyfic in London without a

licence ; on demurrer to the declaration, this objection,

among others, was taken, that the action ought to have been

brought in the name of the college only, or of the prefi

dent only, the words of the patent being, " quod ipfi per

nomina prefidentis collegii feu communitatis facultatis

medicinæ London," fhould fue and be fued ; to which it

was anſwered, that they were incorporated by the name of

Prefident and College, and had, in confequence of that, a

power to fue and be fued by that name, and that this

power was not taken away by the additional affirmative

powerwhich was given them (a).

WE have feen that, when an act of parliament grants

any thing to a corporation, the grant fhall take effect,

though the true corporate name be not uſed, provided the

name actually uſed be a fufficient defcription of the corpo

ration ; but it is doubtful whether in fuing to enforce its

claim under that act, it can uſe the name therein mentioned.

--The only cafe I find on this ſubject is the following :

THE univerfity of Cambridge was incorporated bythe

name of Chancellor, Mafters, and Scholars; the ftatute (b)

which difables popiſh recufants convict from prefenting to

benefices, vefts fuch prefentations in the chancellor and

fcholars of the two univerfities, diftinguishing the counties

within which each of them fhall refpectively prefent.-The

university ofCambridge brought a quare impedit againſt the

(a) 2 Salk. 451. (b) 3 J. 1, c. 5, f. 18 , 19, 20.

archbishop,
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archbishop of York, by the name of Chancellor and Scho

lars : the defendant pleaded in abatement, that the univer

fity was incorporated by the name of Chancellor, Masters,

and Scholars, and that therefore they had fued by a wrong

name : the Court of Common Pleas gave judgment of

"refpondeas oufter," on which the defendant brought a

writ of error in the King's Bench.

In favour of the univerſity it was argued, that a corpo

ration may have one name by which they may take, and

another by which they may fue (a) ; it did not therefore

follow, that becauſe the univerſity was incorporated by one

name, they could not fue by another ; the act of parlia

ment veſting this right in them by the name of Chancellor

and Scholars, was an incorporation of them, as to this

particular purpoſe : this could be done by letters patent ; (b)

much more might it be done by act of parliament ; and if

this were fo, the very act of parliament was a falfification

of the plea. To this it was anſwered, that if the univer

fitý had in fact one name by which they might take, and

another by which they might fue, they ought to have

fhewn it ; that the act of parliament operated only as a

deſcription of perfon, as a devife would do, and not as an

incorporation to a ſpecific purpoſe.

--

PARKER, C. J. obferved that the declaration fet forth

the act of parliament as an authority to fue by that name,

which put it on the defendant to fhew ſome ſpecial matter

to avoid it, as the acceptance of another charter, by another

name, at a time fubfequent to the act. -Powys, fenior,

faid, that " chancellor and ſcholars" was fuch a name as

comprehended the whole univerfity, for that it included

both head and members.-The other two juftices , Eyre

and Powys, junior, faid that it did not follow that what

(a) 1 Rol. 513. (b) 2 H. 7, 13. 4 Leon . 190 .

S was
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was fufficient as a defcription to enable a perfon to take,

was a nameby which he might fue (a) .

In all legal proceedings, where a corporation is intro

duced, its true name muſt be uſed, whether it be a party

to the proceedings or not.

IN an action on a contract for the transfer of a certain

quantity of South Sea ſtock, the plaintiff declared, that

in confideration that he had undertaken to transfer to the

defendant 800l . " in capitali fundo gubernatoris et focietatis

mercatorum Magnæ Britanniæ negociantium ad maria

auftrialia et alia loca Americæ et pro incitatione piſcationis,

anglice vocato South Sea Stock," the defendant promiſed to

accept it, and pay 5600l .—On “ non affumpfit" being

pleaded, the cauſe was tried at Guildhall, and one of three

objections taken to the declaration was this, that the

name of the South Sea company was miſtaken, for that

there was no fuch word as auftrialia for fouth, the proper

Latin word being auftralia, without the i. On this, as

well as onthe other objections, a verdict was allowed to be

taken for the plaintiff, with leave for the defendant to ap

plyto the court for a new trial ; and on an application for

that purpoſe, after great debate, a new trial was granted,

on the ground that the plaintiff had failed in proving his

declaration ; for the evidence being of a promiſe to accept

South Sea ftock, and the name of the corporation being

fet out with an infenfible word, " auftrialia" inſtead of

"auftralia," the declaration did not deſcribe that corpora

tion, and confequently the agreement fet forth, was to

transfer a ſtock different from that which was proved by

the evidence and it was held, that if the word auftrialia

were rejected, as the counfel for the plaintiff would have

had it, that would not help the plaintiff, for then the cor

(a) 12 Mod. 207, 208.

poration
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poration deſcribed would be, " the governor and company

of merchants trading to the feas and other places in Ame

rica," but would not be that corporation, part of whoſe

ftock, it was proved, was agreed to be transfered ( a).

An act of parliament gave power to the juftices of the

county of Surry, at their quarter feffions, on the applica

tion of "the mayor, aldermen, and commons of the city

of London, in common council affembled," to iffue a

precept to the fheriff to fummon a jury to inquire into the

value of certain eſtates ; an order was made by the juſtices

at their quarter feffions, ftating, that on the application of

the " mayor, and commonalty, and citizens," they iffued

a precept and ſtating all the ſubſequent proceedings ;

this order being removed by certiorari into the King's

Bench, this objection, among others, was taken to it,

that it ftated the application to have been made by the

mayor, commonalty and citizens, inftead of being made by

the mayor, aldermen, and commons, according to the direc

tions of the act. The court held the objection to be well

founded, for that the bodies defcribed in thefe different

terms were diftinct, the one being a felect body, the other

the corporation at large, and that they could not go into

the examination of any fact tending to reconcile fuch diſ

tinction, or to fhew that in truth the former were the

proper perfons ; and on this objection, among others, the

order was quafhed (b).

2. What acts a Corporation aggregate must do by deed, and

what it may do without deed.

THIS queftion feems by the old books, to have been the

ſubject of confiderable controverſy among the juftices .

(a) 2 Ld. Raym. 1515. 2 Str. 787.

(b) Rex v. Croke. Cowp . 26-29.

Sz Some
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Some go fo far as to fay, that without deed a corporation

cannot do any act whatever. One (a) makes a diftinction,

which feems to be founded in good fenſe, between the caſe

of a corporation aggregate, confifting of many perfons,

one capable and the others incapable, as abbot and convent,

and corporations aggregate of many perſons capable, as

mayor and commonalty, or dean and chapter ; the former

he ſeems to intimate may do many acts without deed, be

cauſe the abbot is the only perſon capable, and the oracle

of the whole, the reft being incapable of any act, becauſe

they are dead in law : but corporations of the other kind

being compoſed of perfons all of whom are capable of

action, there is no individual who can be confidered as the

oracle of the whole, and therefore they can fpeak only by

their deed executed in due form.-Some of the juſtices

go fo far as to fay, not only that no fervant of a corpora

tion can be appointed without deed, but that without it no

command is valid to do any particular act ; others with

more reaſon ſay, that admitting that no fervant can be ap

pointed without deed, yet when he is once appointed, he

may do every thing incident to the nature of his ſervice ,

not only without commandment by deed, but without any

commandment at all (b) .

AND it has long been confidered as an eſtabliſhed point,

that to offices of ordinary ſervice, fuch as that ofcook and

butler, a corporation may appoint without deed ( c) . It

ſeems likewiſe to have been generally admitted, that a

bailiff might be appointed to take a diſtreſs, without deed ;

it is even faid, " that it is not neceffary that he ſhould be

made bailiff before he diftrain ; that it is fufficient if the

corporation agree to it afterwards, for that his being bailiff

(a) Oxenbridge. (b) Vid. 4 H. 7, 6, 13 , 17. 7 H. 7, 9.

(c) Vid. the authorities juſt cited, and Plowd. 91 .

is



OF CORPORATIONS. 261

is not traverſable, and that a member of the corporation

may diftrain in right of the corporation, and juftify as

bailiff: thus, where a chauntry was incorporated of three

chaplains, and one of them took a diftrefs damagefefant,

and on replevin avowed as bailiff ; this was held good, and

all theſe points refolved (a) . Again it is faid, " a man

may juftify as bailiff to dean and chapter, and the like,

without fhewing the deed conftituting him bailiff ” ( b ) .

And in more modern times it has been laid down as a rule,

that " a corporation aggregate may appoint a bailiff to

diſtrain without deed or warrant, becauſe the diſtreſs neither

vefts an interest in them, nor devefts one out of them" (c) .

IN the time of Edward the fourth (d), it was faid by

Littleton to have been the opinion of all the judges in the

Common Pleas and King's Bench, that an afflignment of

auditors by a commonalty was good without deed .

In the time of Elizabeth, it was agreed by all the judges

of the King's Bench, that if a fheriff make a warrant of

arreft to a corporation which has return of writs, they

may make a bailiff to execute it without writing (e) .

THE Bank of England, or any fimilar corporation, may,

without deed, empower their fervant to make promiffory

notes or bills ofexchange in their name (ƒ), and this is the

ufual practice with the Bank.

BUT it is a general rule, that where a corporation aggre

gate appoint a perfon to do any act in which their real

property is concerned, or by which their rights are to be

afferted, the appointment must be by deed. Thus an

appointment of an attorney to make or to take livery of

(a) 26 H. 8, 8 b. Bro. 182 b.

(b) 12 H. 7, 25, 26. Bro . Corpor. 51.

(c) 3 Salk. 191. 3 Lev. 107.

(e) E. 41 El. Moore, 512.

(f) Vid. Rex v.

(d) 12 Ed. 4, 10 a.

John Bigg. 3. P. Williams, 419 .

3S feifin,
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feifin, orthe like, without deed, is void (a) ; fo , an appoint

ment to feize goods as forfeited to the uſe of the corpo

ration.

IN trefpafs for taking away a fhip and fails, the defend

ant juftified under the Canary patent, by which the King

granted to the company the fole trade to the Canary

Iſlands, and further granted, that if any fhould, without

their licence, trade thither, the ſhips and goods ſent thither

fhould be forfeited to the company ; the plea then fet forth,

that the plaintiff, with his fhip and fails, failed to the

Canary Iſlands, and traded there, without licence from the

company, on which the defendant ſeized the ſhip and fails

on behalf of the company as forfeited ; on demurrer to

this plea, two points were refolved . 1. That that the

letters patent could not create a forfeiture ; and, 2. That

the company could not, without deed, empower any third

perſon to ſeize goods as forfeited to their uſe ; for that the

feizing of goods to the uſe of a corporation is an extraor

dinary and not a common ſervice (b) .

NEITHER can a corporation aggregate, without deed,

authorize their fervant or agent to enter into land on their

behalf, for a condition broken ; though this does not ſeem

to have been always free from doubt.-In one place ( c),

it is faid, that a man cannot juſtify as ſervant to a corpo

ration, without fhewing a deed of retainer, and it is con

trafted with the cafe of a man avowing as bailiff to a cor

poration, which may be done without deed. In another

place (d), where it is reported to have been faid by Little

(a) 12 H. 7, 25, 26. Bro. Corpor . 51. Vid . Cro . Jac . 411 .

(b) Horne v. Joy. 1 Ventr. 47. 1 Mod. 18. 2 Keb. 567, cited

3 P. Williams, 424.

(c) 10 Ed. 4. 7. Ed. 4, 14. Bro. Corpor. 54.

(d) 12 Ed. 4, 10 Bro. Corpor. 56.

ton,
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ton, that it was the opinion of all the judges in the Com

mon Pleas and King's Bench, that an affignment of audi

tors by a commonalty is good without deed, it is added,

"and fo of a juftification by their commandment." In a

third place (a ), it is faid to be the better opinion, that he

who pleads the freehold of dean and chapter, and that he

enteredby their commandment, ought to fhew a command

in writing ; and the fame of a fervant of mayor and com

monalty."-In another place (b), a diftinction is made.

between a corporation which has a head, as mayor and

commonalty, and a corporation without a head ; in the

first cafe, it is faid, that a man may juftify entering into

land bythe commandment of the mayor without writing ;

in the latter, that a command to enter muſt be by writing.

ROLLE (c) lays it down as clear law, that " a corpora

tion aggregate cannot command their bailiff to enter into

land of their own leafing for years, for a condition broken,

without deed ; for ſuch commandment," fays he, "with

out deed, is void. " Dyer (d), on this point, makes a

quare, but his own opinion feems to be with Rolle.

WHERE a mayor and commonalty, or any other cor

poration aggregate are diffeifed, the entry to reveſt their

eſtate muſt be made by one authoriſed by a deed under

their common feal ( e) .

THEY can neither make any difpofition of their pro

perty, nor do any act relating to it, nor receive a grant,

without deed : thus they cannot, without deed, make a

leaſe for years, nor grant a licence to take their trees (f) ;

(a) 18 Ed. 4, 8. Bro . Corpor. 59.

(b) 16 H. 7, 2. Bro. Corpor. 96.

(c) 1 Rolle, 514.

(e) Jenk. 131 .

(d) Dyer, 102. pl . 83 .

(f) 12 H. 7, 25, 26.

S 4

Bro . Corpor, 51.

and
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and if a diffeifin be made to their ufe, they cannot agree

but by writing under their common feal (a).

BUT, though they cannot make a leafe without deed,

yet before the ftatute of frauds, it might, without deed,

have been granted over by the leffee (b).

If a leafe for years be made to a corporation, and they

grant it over, it is faid, "the grantee may intitle himſelf

thereto without fhewing the deed ; becauſe," it is ſaid, “ the

leaſe of the thing in its nature might have paſſed without

deed, though the perfons who took it, could not take it with

out deed" (c ) . It is difficult to aſcertain what is meantby

this affertion, "that the grantee may intitle himſelf with

out hewing the deed," and no affiftance can be derived

from the reaſon affigned in technical language, to ſhew a

deed, is not merely to fay in pleading that fuch an act was

done by deed, but to allege that the party pleading it pro

duces it in court ( d) : if it be meant here that the grantee

is not bound, in this fenfe, to fhew the original deed, by

which the corporation took the leaſe, the affertion is true,

becauſe the corporation being in poffeffion of the deed,

or prefumed to be ſo, it is not in his power to produce it ;

andthen the reaſon affigned does not apply ; if it be meant

that he is not bound to fhew the deed by which the leafe

was affigned tohim, or even that he is not bound to allege

that the affignment was by deed, that may alſo be true ( e) ,

becauſe, if a deed was neceffary, it muſt be preſumed that

it was granted over by deed, and needs not be averred;

but then the reaſon affigned is ſtill inapplicable : If it be

meant, "that the leaſe may have been granted over with

(a) Vid. 7 H. 7, 9. 13 H. 8, 3 , ( 13 ) . 14 H. 8, 2 , 29. B ‡o .

Corpor. 34. (b) Plowd. 150. (c) Cro. Jac. 110.

(d) Vid. Bellamy's cafe, 6 Co. 38. (e) Vid. poft.

out
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out deed," then both the affertion and the reaſon are falſe,

becauſe, though the leaſe, in its nature, might have paſſed

between common perfons without deed, yet the perfons

"who took it," were as incapable of transferring it with

out deed, as they were to take it.

If the mayor and commonalty of London have an eſtate

for the life of J. S. and the reverfioner grant over his re

verfion, the attornment to the mayor and commonalty to

the grantee must be by deed (a) .

A CORPORATION aggregate cannot makę an expreſs ſur

render without deed in writing under their common feal;

but they may by at in law furrender a term without

writing, as by accepting a new leafe for years (b).

THEY cannot, without deed, prefent a clerk to a

living (c).

IN commiffions of bankruptcy, corporations ufually ap

point their clerk or treaſurer to prove debts due to them :

but he must produce his appointment under feal to the

commiffioners (d) .

IN general the perſon who appears on behalf of a cor- authorityto

poration in a court of juſtice muſt be authoriſed to do fo

by warrant under the common feal.

asossearinhal

meta
r
under

Feal .

AN affize of freſh force was brought in the court ofthe

huftings of the city of London againſt a private perfor,

and the corporation of mercers of London ; the individual

appeared in proper perfon, and the corporation by bailiff;

his warrant being demanded, he had none to produce, on

which the affize was prayed againft the corporation, be

caufe by law they could not appear by bailiff, unleſs he

had a warrant in writing, fo that they had made default :

In answer to this, it was faid, that the fame rules fhould.

(a) 6 Co. 38 b. (b) 10 Co. 67 b.

(c) 13 H. 8, 12. Bro. Corpor. 83.

(d) Cooke's Bankrupt Laws, 2d ed. p. 175.

be
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be obſerved in this affize as in affizes at common law ; that

the words of the writ of affize were, " put by fureties and

fafe pledges the aforefaid defendant, or his bailiff, if he can

not be found," and that therefore the writ warranted the

appearance of the bailiff; to which it was replied, that

though the writ was " put the defendant or his bailiff,"

this muſt be underſtood fuch a bailiff as the law allows ; if

the defendant was a natural perſon, then his bailiff without

deed, but ifa body corporate, then their bailiff by deed.

After the queftion had been agitated feveral days, the de

puties of the fheriffs, who were judges in the cauſe, con

fulted Lord Montague, and Saunders, ferjeant ; and R.

Brooke, ferjeant, recorder of London, all ofwhom agreed

that the bailiff could not appear without warrant in writ

ing ; on which the deputy fheriffs gave judgment accord

ingly, and the corporation afterwards appeared by attorney

properly appointed (a) .

A quo warranto having been brought againſt the mayor

and citizens of Cheſter, there was a warrant of attorney

under the feal of the mayor to appear ; on the part of the

crown it was defired, that it might be examined whether

this was a good and regular appearance, it being alleged

that it ought to have been under the corporation feal. In

anſwer to this application, it was faid, that there were

three feals, one the fign manual of the mayor, the ſecond

a feal for exemplifications, &c. and the third a feal for

leaſes and grants, and thoſe things which bound the cor

poration in point of intereft ; that this laft feal was in the

cuftody of the mayor for the time being, fo many of the

aldermen, and the recorder, and that the other two were

in the mayor's cuftody alone : it was contended further,

that the courſe was to admit corporations to appear, though

(a) Plowd. 91.

-

there
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there were no feal, and that there were forty precedents of

it ; and Coke's entries were cited, title Quo Warranto ; and

the cafe of the town of Denbigh, to fhew that a corpora

tion might ufe what feal they pleaſed.

THE Attorney General faid, they could not appear or

do any act, but under their corporation feal ; that even

fome acts under that feal were not good, unless it were re

gularly and duly put ; and that, therefore, if the mayor

alone, or one or two aldermen, ſhould put the corporation

feal to a leafe, it would not be valid.

IN one book (a) we are told, that the matter was referred

to be examined, and in another (b ) , that it was adjudged

that it was not a good appearance, unleſs the warrant of at

torney were made under the corporation feal.

NOTWITHSTANDING this general rule, however, that

a corporation muſt appoint their attorney by deed under

the common feal, they may make an attorney in a court of

record, without other writing than the record itſelf(c) ;

and this is the cafe of the city of London, who make an

attorney every year in the King's Bench, without either

fealing or figning ; and the reaſon is, that they are eſtopped

by the record to fay it is not their act (d) . So, they may

preſent their mayor in the Exchequer every year without

deed, which is the cafe ofthe city of London at this day (e) ,

Their Common Seal.

A CORPORATION aggregate, being confidered as an in

vifible body, cannot manifeſt its intentions by any perfonal

3.

(a) 1 Skin. 154.

(c) 13 H. 8 , 12 .

(b) 2 Show. 366.

Bro. Corpor. 83 .

(d) 1 Salk. 192. 3 Salk . 103. Comb. 41 , 422.

( e) Vid . Madox Firma Burgi, c . 7, paffim, particularly the laft

fection.

act
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act or oral difcourfe ; and though the particular members

may exprefs their private confent to any act, by words, or

by figning their names, this does not bind the corporation ;

the law, therefore, has eſtabliſhed an artificial mode, by

which the general affent of the corporation to any act

which affects their property, may be expreffed . This is

by fixing the common feal (a) , which, therefore, it is inci

dent to every corporation to have, without any clauſe in

the charter of incorporation exprefsly empowering them

to uſe one ; for when they are incorporated, they may

make or ufe what feal they will (b) .

IN what cafes the common feal muſt be uſed, may be

collected from what has been faid with refpect to their

acting by deed ; for in every cafe where they must act by

deed, there they muft ufe their common feal.

WHENthe common feal is affixed to a deed, that is fuf

ficient in general without delivery (c), and it is faid, that

whenthe common feal appears to be affixed to a deed, it is

not neceffary that the party producing the deed, ſhould

prove by witnefs the fact of its having been regularly

affixed, or that the major part of the corporation agreed ;

but that, if it be alleged to have been affixed by the hand

of a ſtranger, that ſhall be proved by the party who alleges

it (d).

4. When a Corporation must act by Attorney.

WHERE any perfonal act is neceffary in the cafe of a

corporation, that act must be done by attorney : thus,

where they are to make a feoffient and grant livery and

(a) Dav. 44, 48. (b) 10 Co. 30 b. Sutton's Hofpital .

(c) Vid. 1 Ventr. 257. 2 Dam. 757. 1 Lev. 46. 1 Sid. 8. Cart.

160.
1 Salk. 255. 3 Keb. 307 ; et vid. 2 Leon . 98, a dictum of

Gawdy, J. to the contrary.
(d) Vid. Skin. 2 .

feifin,
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feifin, that must be done by an attorney authoriſed by

warrant under their common feal ( a ). So, if a deed of

feoffment be made in their favour, they muſt make a

warrant of attorney under their common feal, autho

rifing their attorney to go upon the land to receive

livery and feifin (b) . So, if they accept rent from the

affignee of a leafe made by them, that must be by warrant

of attorney, in order to diſcharge the original leffee (c) :

unless the corporation have a particular officer, whoſe buſi

nefs it is to manage the revenues ; as is the cafe of the city

of London, whofe chamberlain receives the rents of their

eftates ; and then, it is conceived, the receipt of rent from

anewtenant, with an entry of the change of tenant in the

books of the office, will bind the corporation : fo wherever

delivery of a deed is thought neceffary, that must be by

attorney, who must have a letter of attorney for that pur

pofe (d)

IF a grant of an acre of land be made, to a corporation

within a certain wafte, without fpecifying where ; the

grant, if from a common perfon ( e ), is good, and the cor

poration may make their election ; but this cannot be done

merely by a warrant of attorney under their common feal,

authorifing the attorney to enter and make election for

them ; but after they are refolved on the land, they fhould

make a special warrant of attorney, reciting the grant to

them, and declaring in what part of the waſte, by proper

terms of defcription, they wish to make their election,

according to which direction the attorney is to enter (ƒ).`

(a) Vid. Plowden 149 .

2,29. 'Bro. Corpor. 34 .

(c) Vid. 2 Saund . 305 .

(d) 9 Ed. 4, 39 b. Bro.

(e) Not fromthe King.

(b) Vid. 13 H. 8, 3 , ( 13 ) . 14 H. 8,

Cro . Jac . 411 .

Carter 16, 17 .

Corpor. 72.

(f) 1 Leon. 30.

A DEAN
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A DEAN and chapter made a leaſe for three lives, and a

letter ofattorney to deliver it on the land : Twifden thought

the letter was void, the leaſe being a perfect leaſe by ſealing,

and the delivery afterwards infignificant ; but Hale, C.

Juſtice, obferved, that fince he had fat in the court, it had

been ruled that the latter execution was good, and that the

leafe on being fealed was but an escrow, when the letter

of attorney was delivered at the fame time (a) .

ON evidence at a trial in ejectment, the caſe was this :

a dean and chapter having a right to certain land, but being

out of poffeffion, ſealed a leaſe with a letter of attorney to

deliver it upon the land, which was done accordingly; and

this was held to be a valid tranfaction, on the ground that

though the putting of the feal of a corporation aggregate

to a deed, be equivalent to delivery; yet the letter ofat

torney to deliver it on the land, fufpends the operation of

it till actual delivery by the attorney (b) .

IN early times a corporation, as well as a commu

nity not incorporated, might have deputed fome oftheir

members to appear on their behalf in a court of juſtice (c) .

In many inftances fome of the inhabitants of a town were

fummoned in the name of the whole, and theſe appeared

and pleaded by their attorney ; fo that the attorney was

not the attorney of the town or corporation, but the at

torney ofthoſe who happened to be ſummoned or com

miffioned bythe community (d).

Corporate BUT it has long been a fettled maxim that a corporation

Caut cannot appear in court but by attorney ; becauſe if the

Carby trymembers appear in proper perfon, the court cannot judge

(a) Vid. 3 Keb. 307.

(c) Vid. Madox Firma Burgi. c.

(d) Ld. c. 7, per tot.

(b) Anon. 1 Ventr. 257.

7 particularly f. 21 .

whether
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whether they all appear or not (a) ; therefore, where a writ

was ſued againſt the company of Lombards in London,

merchants of Florence, and two Lombards whofe goods

had been diſtrained, came to the bar in perſon, and prayed

that their appearance might be recorded to fave their iffues ;

this requeſt was refuſed, becauſe it was to be intended that

the writ was againſt a corporation, which, it was faid, muft

appear by attorney ; and if they were not in fact members

ofthe company, their remedy was againſt the ſheriff(b).

THE attorney may, however, be one ofthe corporation,

and it is no objection that fuch a one is in a manner a

party, becauſe he has an individual capacity diftinct from

the corporate capacity (c).

A CORPORATION which has appointed a general at

torney in a court of record, may, by fuch attorney, claim

liberties (d) .

FROM the maxim that a corporation aggregate cannot

appear but by attorney, it follows as a confequence that it

cannot be effoined ; becaufe an effoin is an excufe ofthe

perfonal appearance of the party ( e).

5. Whatprocess must be used againſt a corporation.

A SUIT against a corporation aggregate muſt be by

original out of chancery : the plaintiff cannot proceed

againſt them by bill, becauſe they cannot declare againſt

them as in cuftody of the marſhal (ƒ) .

(a) 21 Ed. 4, 13. Bro. Corpor. 63 .

(b) 19 H. 6, 80 .

(c) 3 H. 6, 43 .

(e) Benl. 121, pl . 154. 1 Ld. Raym. 79. Argent v. dean and

chapter of St. Paul's, cited 2 Term Rep. 16.

Bro. Corpor . 28.

Bro . 182 b. (d) 4 H. 6, 6. Bro. Corpor. 36.

(f) 6 Mod. 183. Vid. 1 Brown Ch . Rep. 471.I

THE
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A

THE fummons to appear muſt be ſerved on the mayor

or other chief officer of the corporation, and that is ſuffi

cient fervice : a decree having been obtained in chancery

againſt the Eaſt India Company for the payment of a ſum

ofmoney, the plaintiff ferved the writ of execution on the

governor ofthe company only ; to which an objection was

taken, on the ground that the governor had no power over

the company's cafh, and could not pay the money decreed,

and that, therefore, the fervice ought to have been on the

committee ; but the objection was over-ruled, becauſe the

committee might not meet, or if they did, might not ad

mitthe officer into the room to ferve them, on which there

could be no fervice (a) . The fame principle applies to

the ſervice ofan original writ.

IF on ſervice of the writ, the corporation do not appear

according to the exigency of it, the procefs to compel ap

pearance is not againſt the individual members, but by

diftringas against the corporate property ; and an attach

ment will not lie againſt them in their corporate capa

city (b). Ifthey have neither lands nor goods there is no

way to make them appear, either in a court of law or

of equity, for it is a rule, that for a public concern the

fheriff cannot diftrain any individual member of the cor

poration (c) . But in an extraordinary cafe, where the cor

Where acor poration has no property, and will not appear, and where

confequently a court of equity can give no relief, the

ryplaintiff may appeal to the Houfe of Lords , who will make

a ſpecific order for relief.

Reentran

curs
ival

adma
rts

asorse esp.
1 Ch. Cafes 206.

(a) Prec. Chanc. 131 .

(b) 2 Keb. 1 Ray. 152 . 1 H. Bl. Rep. C. B. 209.

(c) Thursfield v. Jones, Skin . 27. 1 Ventr. 351. Styles 367 contra,

all cited Cowp. 85,

A BILL,
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A BILL, filed in chancery againſt the Hamborough

company,bythe name ofthe Governor, Affiftants, and Fel

lowſhip of Merchant Adventurers of England, and ſeveral

particular members ofthe company by name in their na

tural capacity, charged that the company were incor

porated, as appeared by letters patent, and had power to

make bye laws, and to affefs rates upon cloths, which was

the article in which they dealt, and by the poll on every

member, to defray the neceflary charge of the company ;

that the company had impofed rates accordingly, and had

raiſed 8000l. per annum towards the fupport of the com

mon charge ; that they had in confequence of that ob

tained great credit, and borrowed large fums of money by

deed under their common feal, and that the plaintiffin par

ticular had on that fecurity, many years ago, lent them

2000l. The bill then ſet forth ſeveral advantages they had

in trade by being members of this corporation, which

others wanted it then charged, that the company having

no common ſtock, the plaintiff had no remedy at law for

his debt ; but charged that their ufage had been to make

rates and levy them on the members and their goods, to

bear the charges of the company and pay their debts, and

complained that they now refuſed to exerciſe that power,

and particularly complained againſt feveral of the members.

by name who refuſed to meet and lay taxes, and that they

pretended want of power by their charter to impofe fuch

taxes, whereas they had formerly exercifed it, and had in

confequence of it gained credit ; on which circumſtances

the plaintiff prayed to be relieved. The company were

ſerved with procefs, but would not appear, as they had

nothing by which they might be diftrained ; but the parti

cular members who were ferved in their natural capacity

appeared, and demurred, for that they were not in that

capacity
T
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capacity liable to the plaintiff's demands. On the roth of

May 1666, on argument the demurrer was allowed, and the

bill diſmiſſed, and that diſmiſſal enrolled ; on which a pe

tition of appeal was preferred to the Lords in Parliament,

admitting that in the ordinary courſe of proceedings in

chancery, that court could not help the plaintiff ; but al

leging, that in caſes of this nature, the Houſe of Lords had

given ſpecial directions to the chancery to relieve, which

had been accordingly done, and producing two precedents

againſt companies in London for that purpoſe : to this

petition the defendants particularly named put in an an

fwer, plea, and demurrer, and the company though ſeveral

times fummoned did not appear. After argument at the

bar of the Houſe of Lords, January 20th, 1670, this order

was made

THAT the difmiffion for ſo much as concerned the com

pany ſhould be reverfed, and that the Lord Chancellor, or

the Lord Keeper of the Great Seal of England for the time

being, fhould retain the bill : that the Court of Chancery

fhould iffue forth the uſual proceſs of that court, and if there

fhould be caufe, proceſs of diftringas againſt the cor

poration, provided that the procefs fhould be ferved one

month before the return of it : and if upon return of the

procefs the corporation fhould not file an appearance, or

fhould appear and not anſwer, the bill ſhould be taken pro

confeffo, and a decree ſhould thereupon paſs : but in caſe the

corporation ſhould appear and anſwer within the time pre

fcribed them, the Court ofChancery ſhould proceed to ex

amine what the plaintiff's juft debt was, and ſhould decree

that the company ſhould pay fo much money as the fame

ſhould appear to amount to, with reaſonable damages : and

in cafe the corporation fhould not pay the fum decreed

within ninety days after the ſervice of the decree on their

governor,
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governor, deputy governor, treaſurer, clerk or ſecretary for

the time being, then, it was further ordered that the Lord

Chancellor or Lord Keeper for the time being, fhould

order and decree that the governor or deputy, and the

twenty-four affiftants of the company, or fo many ofthem

as by the tenor of their charter conftituted a quorum, for

making levies on the trade or members of the company

for the uſe ofthe company, fhould within fuch time as by

the Lord Chancellor or Keeper fhould be thought fit, make

fuch levy on every member of the company who was tobe

contributory to the public charge as ſhould be fufficient to

fatisfy the fum to be decreed to the plaintiff, and fhould

collect and levy it, and pay it over to the plaintiff as the

courtſhould direct ; that the order for fuch levy ſhould be put

in writing andfigned bythe governor, deputy governor and

affiftants ofthe company for the time being ; and if fo many

ofthem as bythe conftitution of the charter made a quorum

fhould not make fuch affeffment, and return fuch levy, the

Lord Chancellor or Lord Keeper might iffue proceſs of

contemptagainſt them, as was uſual againſt perſons in their

natural capacities : and if, by the time fo to be limited by

the Court of Chancery, the money fo to be affeffed fhould

not be paid, then, and from thenceforth, every perfon of

the company mentioned in the order of levy ſhould be

made liable to pay his quota or proportion affeffed : and

the Lord Chancellor or Lord Keeper was directed to de

cree that ſuch proceſs ſhould iffue againſt any ſuch mem

ber fo refuſing or delaying to pay his quota or proportion,

as is uſual againſt perfons charged by the decree of the

court for any duty in their ſeveral capacities : and ifthe

total fo returned and filed with the regifter ſhould not

amount to fo much as fhould be fufficient to fatisfy the

fum decreed, due refpect being had to fuch perfon as ſhould

make
T 2
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make it appear that he was overcharged or ought not to

be charged at all, then the Lord Chancellor or Lord

Keeper for the time being might, from time to time, order

that a new levy fhould be made and returned into the

regiſter's office of the Court of Chancery, of fuch fum as

fhould be fufficient by way ofſupplement for that purpoſe,

to the payment of which, every individual fhould be bound

in the manner before deſcribed.

On the 6th of March the Lord Keeper, on a motion

grounded on this order, ordered that the difmiffion ſhould

ſtand reverſed and the bill revived, and that fuch proceed

ings fhould be had as were preſcribed by the order.

THE treaſurer and fecretary were accordingly ferved

with a diftringas againſt the company, and copies of the

order ofthe Lords : the fheriff returned nulla bona; and

no appearance was made. On the 5th of July the cauſe

was ordered to be put into the paper to be heard, and no

tice to be given to the treaſurer, fecretary and clerk ;

nobody appearing for the defendants, the court decreed the

bill to be taken pro confeffo, and the defendants to pay the

plaintiff's debt according to the order of the lords in par

liament (a).

THE proceedings onthe diftringas in the courts ofcom

mon law againſt a corporation are the fame as in other

cafes (b) in equity it is uſed to compel an appearance, to

compel an anſwer, and to compel performance of a decree :

when it is to compel appearance or an anſwer, and the de

fendants ftand out in contempt, there iffues an alias, and

(a) 1 Cafes in Ch. 204. This cafe is cited 2 Vern . 396 , in theſe

words : “ Note, in the cafe between Dr. Salmon and the Hamborough

company, the members in their private perfons were made liable, the

companyhaving no goods."

(b) For which vid. Tidd's Practice 18,-22.

if
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if they ſtill ftand out, a pluries ; if on the return of the

pluries they do not enter an appearance, or put in their

anfwer, as the cafe may be, the next ſtep is to apply for a

fequeftration (a) . When a diftringas iffues againſt them

in confequence of their diſobedience to a decree, a fequef

tration may be had againſt them after the return of the firſt

writ (b). And when the fequeftration is once awarded,

they cannot have it diſcharged on entering their appear

ance with the regiſter on the diftringas, and fubmitting to

anſwer interrogatories ; becauſe that permiffion granted in

the cafe of common perfons is in favour of liberty, which

a corporation cannot lofe : but if they can fhewany irre

gularity inthe proceedings, that may be cauſe to diſcharge

the order (c).

IT has been before obferved, that a corporation aggre

gate cannot be fummoned into the ecclefiaftical courts (d) .

It ſeems, however, that they may be made amenable to

thefe courts ; for it is faid, that " the Court Chriftian cites

the members of corporations by their proper names, with

the addition of the names of their corporate capacity,

though it proceeds againſt them in the latter character, for

that that court has no other way of citing them than this ;

that it cannot cite the body politic, and that therefore it has

no mode of proceeding against them but this : that this

does not reſemble a diftringas at common law, by which

the lands or goods of the body politic may be taken, and

where, if they have neither lands nor goods, there is no

wayto make them appear ; but that in the Court Chriftian

they are cited by their proper names, though in their politic

(a) Vid. 1 Harrifon's Chanc. Pract . by Williams, 265.

(b) Vid. Harvey v. the Eaft India Company. 2 Vern . 395. Prec .

Chanc. 129.

(d) Page 71.(c) Vid, the laft cited authorities.

I 3 capacity i



278
THE LAW

capacity ; and if they ſtand out they muft lie by the heels

in their natural capacity” (a) .

6. How a Corporation must plead and be impleaded.

If a perſon who is a fole corporation fue in his corporate

capacity, he muft fue in his corporate name. Therefore,

if a prebendary bring a real action for land which he claims

in right of his prebend, and do not name himſelf preben

dary, this may be pleaded in abatement. So, if a præcen

tor in a cathedral church, claiming a prebend in right of

his præcentorſhip, bring a quare impedit for it, and do not

name himſelf præcentor. So, if a prior, being parſon of

a church, had fued for a matter appertaining to that church,

and had not named himſelf parſon . So, if a dean bring a

præcipe or other action by reafon of his being dean, he

ought to befo named . So, if a parſon ſue for any thing in

right of his parfonage, he ought to name himſelf parſon (b).

BUT if a man had brought an affize of a chapel which

he held of the collation of the King, he needed not to have

named himſelf parfon or chaplain ; " becaufe," it is faid,

" it did not appear that he was inſtituted" (c ) : but I ap

prehend a better reaſon might have been given ; that he

did not claim any thing by fuch a fuit in right of a parſon

age or chaplainfhip already vefted in him, but afferted a

right to be parfon or chaplain.

So, it is faid, a parfon needs not name himſelf parſon

againſt his bailiff for the profits of his church ; nor intref

pals de parco fracto and affault, where he had taken a diſ

trefs for fervices due to his church (d) .

(a) Skin. 27, 28.

(b) Vid. Comyn's Dig. Abatement, E. 21. Theol . Dig. 1. 3. c. 5

(c) Vid. laft authorities . (d) Iid. ibid.

So,
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So, where the action is not brought to affert a right in

their corporate capacity, thefe perfons need not uſe their

corporate name ; in which refpect they differ from a

biſhop, for the latter muſt in all cafes fue by the name of

biſhop, whether he fue in his corporate or in his private

capacity, becauſe Biſhop is a name of dignity, like that of

Duke or Earl (a) .

ARCHDEACON is faid not to be a name of dignity, and

therefore an archdeacon needs not name himſelf Archdea

con, except where he fues in his corporate capacity (b) .

WHERE a perſon who is a fole corporation is fued for

anything in his corporate capacity, he muſt alſo be fued in

his corporate name : as, if land be demanded againſt a par

fon which he holds in right of his church, he ought to be

named parfon ; fo, if a prior had been charged with an

annuity, as parſon of a church by title of preſcription, he

muſt have been ſued in a writ of annuity, by the name of

Prior and Parfon (c ) ; and if fuch an annuity had been

iffuing out of a parfonage, and the parfonage had been ap→

propriated to the maſter and ſcholars of a college ; in a

writ of annuity fued againſt them, they muft have been

named by the name of their incorporation, and alſo by

the name of parfon ; but in feirefacias iſſuing out of a re

covery in a writ of annuity had before the appropriation,

it is faid to be fufficient to name them by the name of their

incorporation(d). So, a writ of aflize brought againſt a

warden of a chapel for a houſe, land, and rent, was abated,

becauſe the tenant (e) was not named Warden (ƒ). But

(a) Com. Dig. Abat, E. 20 .

(b) Theol. Dig. 1. 3. c. 3.f. 17.

(c) Th . Dig. 1. 6. c. 6 (7) . f. 7. (d) Id. f. 6.

(e) Tenant in a real action is equivalent to defendant in a perfonal

action. (f) Com. Dig. F. 20. Th. Dig. 1. 6, c. 7 (8), f. 6.

T 4 where
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where an affize was brought againſt a warden of a chapel

for the chapel itſelf, it was held that it was not neceſſary

to namehim Warden, becauſe the fuit was brought to dif

affirm his title (a) .

BUT where a fole corporation, whofe name is not a

name of dignity, is fued for any thing that does not con

cern his corporate capacity, it is not neceffary to name

him by his corporate name. As, if trefpafs be brought

againſt a parſon, there is no need to name him parſon ; nor

in debt, unleſs it be brought on a bond given by the name

of Parfon ; and if a parfon be bound by the name of Par

fon of the church of A. and he be removed and made par

fon of the church of B. and afterwards a writ be brought

againſt him, it muſt name him Parſon of B. late Parſon of

A. The fame principle applies to the cafe of a biſhop

who is tranflated from one biſhopric to another (b) .

WHERE a quare impedit is brought againſt a defendant

who claims an advowſon in right of his prebend, it is ſaid

that it is not neceffary to name him Prebendary (c), per

haps becauſe the plaintiff is not bound to know whether

the defendant refifts his prefentation in his corporate or in

his private capacity.

It is a general rule, that a fole corporation who has the

fee fimple in him, and may have a writ of right in his

corporate capacity, as a biſhop or dean (d), may be

named in originals and other legal proceedings, whether

he be plaintiff or defendant, by his chriftian name only,

becauſe his name of corporation is in lieu of a firname :

(a) 7 E. 3, 328. 10 H. 7, 18. Th. Dig. ubi fup. f. 7. Vid. the

remark in page 278, v. finem .

(b) Th. Dig. 1. 6, c. 6 (7), f. 4.

(c) Com. Dig. Abat. E. 20. Th. Dig. ubi fup. f. 8.

(d) Vid. Co. Lit. 241. b.

but
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but it is otherwife ofa prebendary or parfon who have only

the freehold, and cannot maintain a writ of right : they

muſt be named both by chriftian and firname (a) .

IN the cafe of a corporation aggregate, there was for

merly fome doubt made how far it was neceffary to men

tion the name of the head (b) ; but it has long been ſettled

that it is not neceffary, becauſe in their corporate capacity

they have no name, but that by which they were incor

porated, and that therefore it is not more neceffary to men

tion the name of the head, than that of any other of the

members (c).

If an action of account be brought by a mayor and

commonalty without the proper name of the mayor, and

the affignment of auditors be alleged to be by the aforefaid

Mayor and Commonalty ; it is no plea to ſay, that ſuch a

one is then mayor, and was fo at the time of the writ

purchaſed, and that HE and the commonalty did not affign

auditors ; becauſe if the predeceffor of the prefent mayor,

together with the commonalty, affigned the auditors, yet

the fucceffor and the commonalty fhall have the action , and

count generally that the aforefaid mayor and commonalty

affigned, becauſe the word aforefaid applies to the corpo

rate body at large, not to the particular mayor in whoſe

time the action is brought : ſo, if a mayor and commonalty

had been diffeifed, and the mayor in whoſe time the dif

feifin was, had died, the fucceffor and commonalty might

have had anaffize, andthe writ ſhould have been in general

terms diffeiſed them (d) .

IT is, in fact, more fafe to omit the name of the head,

for if his name be mentioned, and he die pending the ac

་

(a) Vid. 2 Inft . 666. (b)Vid. 14 H. 4, 11. 21 E. 4, 19. 9 H. 5,9.

(f) 3 Salk. 103. 1 Leon. 307. (d) 12 E. 4, 9, 10, Bro. Corpor. 56.

tion,
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tion, it will abate (a) ; and where they are defendants,

there is yet another diſadvantage which the plaintiff may

have to encounter, if both the chriftian and firname ofthe

perſon who is fuppofed to be the head, be mentioned, be

cauſe the perfon fummoned by theſe names may plead that

he is indeed the perfon fummoned, but that he is notthe per

fon who fills the office in confequence of which he is

fued.

Afeire facias was brought againſt Lawrence Booth,

warden of the college of C. in Cambridge, and the ſcholars

of the faid college, for the recovery of an annuity ; the

ſheriff returned that he had warned Lawrence Booth, and

the ſcholars ; on which Lawrence Booth came and faid,

that he was the fame perfon that was warned, but faid that

he was not warden, nor was at the time of the writ pur

chafed, nor at any time after, and prayed judgment of the

writ ; and it was agreed that the ſcholars had no occafion

to appear and plead, becauſe the whole compoſed one cor

porate body, and if the head was not warned, the body

was not warned.-And it was held clearly that if the iſſue

was in favour of the defendant, the writ muft abate, be

cauſe it was brought againſt a wrong perfon ; and the bet

ter opinion was, that if the iffue was in favour of the plain

tiff, yet he ſhould not have judgment to recover his an

nuity, becauſe the ſcholars who were a part of the corpo

ration were not parties to the plea--for which reaſon,

Brooke fays, that, " in fuch a cafe, it is better to fuethe

warden andſcholars, without the proper name of the war

den, and then a return, that he had warned the warden and

ſcholars, will be ſufficient" (b) .

(a) 21 E. 4, 19. (b) 34 H. 6, 14, 15, 49. Brooke, 182. b.

YET
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YET in ejectment brought to try the right to the maf

terſhip of a houſe, it may be convenient that the name

of the head be uſed.-In an ejectment brought by Lord

Brounker againſt Sir Robert Atkyns, for the maſterſhip

of the hofpital of St. Catharine's, which was a corpora

tion confifting of mafter, brethren, and fifters ; Sir Robert

moved that the declaration might be by the name of Lord

Brounker, mafter, &c. becauſe if it ſhould be bythe name

of mafter generally, and the defendant fhould confefs leafe,

entry, and oufter, he might be tricked, becauſe confeffion

of leaſe by the mafter, &c. would be a confeffion that the

leffor was lawful mafter.-By confent, therefore, the de

claration was made by the name of Lord Brounker, mafter,

and the brethren and fifters (a).

If a corporation fue or be fued by a wrong name, ad

vantage may be taken of the mifnomer by pleading, but

the plea muſt conclude to the writ and not to the action,

becauſe miſnomer is a plea in abatement, and not in bar (b).

So, if the name of the head be added and miſtaken,

this may be pleaded in abatement (c).

IF treſpaſs had been brought by the abbot of G. and the

defendant had pleaded that the name of foundation was

"Abbot of the church of Saint Mary of G." this, it is

faid, ' would not have been ſufficient without adding, “ and

not abbot of G. only" (d).

So, where a writ was brought againſt the mayor and

commonalty of Exeter, and they pleaded that they were

incorporated by the name of Mayor, Bailiffs, and Com

monalty ; it was held to be no plea, without adding that

they had been from time immemorial impleaded by that

(a) Skin. z. (b) Vid. 26 H. 8, 1 b. Bro. 182 b.

(c) Bro. Corpor. 6, cited Com. Dig. Pleader 2 B. 2.

(d) 4 E. 4. 7 Bro. Corpor. 92.

name,
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1.

name, and not by the name of mayor and commonalty

without the bailiffs (a).

WHERE a corporation fues by a particular name, as

"Mafter and Brotherhood of the nine orders ofAngels in

Brandford ;" a plea, that there is no fuch corporation in

Brandford is a plea in bar, and not in abatement, becauſe it

denies all right of action, and, therefore, before the ſtatute

"for the amendment of the law" (b), could not have been

joined with another plea in bar : but a plea that the bro

therhood was incorporated by the name of Mafter and

Brothers ofthe Brotherhood of all Saints, and of the nine

orders of Angels, without this , that they were incorporated

by the name of of the nine orders only, is a plea

in abatement, becauſe it does not deny the right of action,

but is merely a plea of mifnomer (c) .

If a man fue as the head of a corporation, the defendant

may plead that there is no fuch corporation as that in whoſe

right the plaintiff pretends to fue ; to which the plaintiff

may reply, fetting forth the manner in which the corpo

ration was conftituted, whether it has exifted by preſcrip

tion, or been created by patent (d) .

If a plaintiff fue as the head of a corporation, the de

fendant may plead that he his not the head, but that ſuch

another is (e), on which the plaintiff may take iffue.

WHERE mayor and commonalty, or other corporation

aggregate, are fued by a wrong name, they may make an

attorney by ſpecial warrant, by their true corporate name,

who may plead the miſnomer (ƒ) ; but this, it ſeems, muft

(a) 26 H. 6. Brief. 101. Th. Dig. l. 6, c. 12, ( 13) ſ. 12.

(b) 4 Ann . c . 16, f. 4 .

Bro . Corp. 67.(c) 22 E. 4, 34.

(d) 44 Aff. pl . 9 .

(e) 43 E. 3, 29 b.

Bro. Corpor. 44.

(f) 21 Ed. 4, 13 b. Bro. Corpor. 63.

be
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be by fpecial application to the court (a) ; and Lord Chief

J. Treby faid, that there was no neceffity for a corporation

to plead mifnomer by attorney, "for that if judgment.

were given againſt them by a wrong name, it would be

void" (b) : it is true, indeed, that in moſt ofthe cafes where

the queſtion of mifnoiner of a corporation has been agi

tated, it has ariſen on a ſpecial verdict ; but I apprehend,

that where a corporation have taken no advantage of a

variance from their name, either by plea or at the trial,

they cannot arreft the judgment, or reverſe it on that

account.

If, however, there be a variance in the name of the cor

poration apparent in the entry of the judgment, that may

be error : a judgment in the common pleas was thus,

"that the mayor, commonalty, and citizens of London,

fhould recover the debt for which they fued, and 61. cofts

to the fame mayor and commonalty adjudged," and it was

held that this was error, there being no fuch corporation

as the mayor and commonalty, without citizens ; but it

appearing on the dogget roll that it was well entered, it

was awarded by the common pleas to be amended (c) .

WHERE a corporation, whether fole or aggregate, plead

mifnomer, it muſt be before imparlance, and by a cor

poration fole, it is faid, without attorney (d) . Thus, where

a writ was brought againſt the prior of the church of Saint

Peter of B. and he made his attorney by that name, and

the warrant of attorney was ſo put in, and an imparlance

was entered by that name, and he afterwards pleaded in

abatement ; "that the faid priory was an ancient houſe,

founded before time of memory, in honour of Saint Peter

and Saint Paul, and that the prior was impleaded and im

(b) Id. 119. (c) Cro. Car. 574.

pleadable

(a) 1 Ld. Raym. 118.

(d) Vid. 1 Ld. Raym. 118, 119.

1
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pleadable by that name, from time immemorial, without

this, that it was founded in honour of Saint Peter only ;"

but it was held that though this would have been a good

plea, if pleaded in perſon and before imparlance, yet,

pleaded as it was, it could not be admitted (a).

So, where a writ of annuity was brought againſt the

dean and chaplains ofthe King's free chapel of St. Stephen's

at Weſtminſter, and they appeared by attorney, made de

fence and imparled, and at the day given, faid, they were

founded by the name of dean and chapter of the free chapel

royal of Saint Mary and Saint Stephen the protomartyr,

all the juſtices held they were eſtopped to plead this, by

reaſon ofthe warrant of attorney and imparlance ( b) .

Ir a perfonal action be brought againſt a corporation,

and they plead mifnomer, the plaintiff may reply that they

were known as well by the one name as by the other (c).

But it is faid that it is otherwiſe in a real action ; becauſe

the corporation cannot hold the land but by their true

name (d). So, it is faid, fuch a replication is not good,

where a writ is brought on a ſpecialty, and the name inthe

writ varies from that in the fpecialty ( e) : but where a

deed has been given by a corporation by a name differing

from the true name, ifthe variance be not materially differ

ent infubftance, the perſon in whoſe favour it is given is

not without remedy.

IN the reign of Edward the third (ƒ) , Ifabel, queen of

England, brought a writ of covenant againſt William,

(a) Vid. 35 H. 6, 5. Bro. Corpor. 8, mifnomer 9.

(b) 15 H. 7, 14. Bro. Corpor. 71 .

(c) Th. Dig. 1. 6 , c . 12. ( 13 ) f. 16. Com. Dig. Pleader 2. B. 2 .

(d) Th . D. ib . f. 14. Com. Dig . ib . vide ante, page 229, in the notes.

(e) Vid. the authorities laſt cited .

(ƒ) 26 E. 3 , 66, 67, cited in D. Ayray's cafe ; 11 Co. 21 a.

prior
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prior ofCoventry, and declared that Hugh prior of Co

ventry, his predeceffor, and his convent, had fubmitted

themſelves to the award of the queen and her council, re

ſpecting certain tenements in Coventry ; the deed of co

venant was by the name of Hugh prior of our Lady of

Coventry; it was objected that in the writ and count the

words "
our Lady" were omitted, to which it was an

fwered that the prior and alfo the church of Coventry were

founded bythe name of St. Michael, and that, therefore,

the plaintiff could not have a writ according to the ſpecialty,

becauſe the writ might be abated notwithſtanding the deed

might be good ; upon which the objection was over

ruled.

WHERE a deed is made to a corporation, by a name

varying from the true name, the plaintiffs may fue in their

true name, and in their declaration aver, that the de

fendant made the deed to them by the name mentioned in

the deed (a) ; or, if the plaintiffs in their declaration take

no notice of the variance, and the defendant truſt to the ad

vantage he may have from it at the trial ; then if a ſpecial

verdict be found " that the defendant made and fealed the

writing in queſtion, and delivered it to the corporation

(deſcribing them by their true name) by the name men

tioned in the deed, " this will entitle the plaintiffs to judg

ment(b).

So, if a deed be made by a corporation, by a name dif

fering from the true name, the plaintiff may fue them by

their true name, and aver, that, " by the name mentioned

in the deed," they made fuch deed to him: or ifhe take

no notice ofthe variance in his declaration, he may have

(a) Vid. the cafe of the abbot of York, cited in the cafe ofthe mayor

and burgeffes ofLynn . 10 Co. 125 b.

(b) Mayor and burgeffes of Lynn. id. ibid.

the
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1

the fame advantage from a fpecial verdict as the corpo

ration may have when they are plaintiffs.And, ifigno

rant of their true name, he fue them by the name men

tioned in the deed, and they plead mifnomer, I apprehend

it would be a good replication to ſay that they were known

as well by the one name as the other, and that by the name

mentioned in the writ, they made the deed to him. Iffuch

a replication were not admitted, this inconvenience muft

follow, that the plaintiff, after being deceived and led to

expences by the falfe defcription given ofthemſelves by

the defendants, muft have recourſe to a new writ.

I HAVE faid, " if the variance be not materially different

infubftance," and have been induced to uſe this cautious

mode of expreffion, from the manner in which Lord Coke

expreffes himſelf on the fame fubject, whoſe words are

theſe, " in pleading, or in a ſpecial verdict, in many cafes,

ifby expreſs averment, or by the finding of the jury, it

fhall be made apparent to the court, that the true name of

incorporation, and the name in the leafe, grant, &c. are all

one in effect, it will much enforce the matter, although in

words there is fomefeeming difference” (a) .

I FEEL no heſitation, however, to give it as my opinion,

that in all cafes, where, by exprefs averment, or by the

finding ofthe jury, it is made apparent that the corpo

ration fued is the fame that made the deed, whether the

name in the deed be the fame in effect or not with the

name ofincorporation, or whether the difference between

them befeeming or real, judgment ought to be given in fa

vour ofthe deed.

WHERE a corporation becomes liable to any duty, and

then its name is changed, the writ brought againſt it ſhould

be inthe new name.

(a) Id . ibid.

THE
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1

THE abbot of Westbury brought afcirefacias againſt

the commonalty of the town of Shrewſbury, and counted

on an agreement made by deed indented between one of

the predeceffors of the abbot and the faid commonalty, that

the commonalty ſhould repair certain mills which belonged

to the abbey whenever they fhould be out of repair; he

fhewed, that fince this agreement, one of his predeceffors,

by name, had brought a writ of covenant against the com

monalty, becauſe the mills had not been fufficiently re

paired ; and recited the whole of the record and judgment,

but alleged that the mills had not yet been repaired, and

faid, that for that reaſon he had brought his fcirefacias :

the defendants pleaded in abatement of the writ, that on

the day when it was purchaſed, and ever fince, there were

two bailiffs ofthe town of Shrewsbury, and that, therefore,

the writ ought to have been brought againſt the bailiffs and

commonalty(a). And by the better opinion it was held,

that the writ ought to have been brought againſt them by

their new name ( b).

So, ifthey have a claim againſt any perſon, and then their

name is changed, they muft bring the writ by their new

name.

BUTboth in the cafe where they are plaintiffs, and where

they are defendants, the declaration muft ftate the claim to

have accrued under the old name, and then ſhew how the

name was changed (c) .

IT was formerly ufual, when a patent made to mayor,

aldermen, and commonalty, was pleaded, to fhew who was

mayor at the time of the grant ; but that practice has long

been out of use ; and it is held that where it is pleaded ge

(a) 2 H. 6, 9. Bro . 182 b. cited Moore 581 .

(b) Th. Dig. 1. 6, c. 12, ( 13) f. 7, 8,

(c) Vid. 3 Lev. 237 , 243 .

U
nerally,

i

f

T
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nerally, it ſhall be prefumed, that there was a mayor at the

time ofthe grant ; and if in fact there was not, the oppofite

party muſtſhew it (a) .

A CORPORATION which has a head cannot fue or be

fued without it, becaufe, without it the corporation is in

complete (b).

WHEREthe head ofa corporation is changed annually,

a writ brought by them, or againſt them, fhall not abate by

the change ofthe head where the name ofthe head is not

mentioned but where the head dies, pending the writ,

there feems to have been formerly confiderable doubt

whether the writ ſhould abate, both in the cafe where he

is annually changed and where he is for life.

1

IN one place it is faid generally (c), that if a dean die

pending an action, the writ ſhall not abate ; and it is com

pared to the cafe of mayor and commonalty ; but it is faid,

it is otherwiſe of an abbot and convent, becauſe, when the

abbot dies, there remains no perfon capable, by whom or

against whomthe writ fhall continue.

In another place a diſtinction is taken between the caſe

of a corporation whofe head is annually chofen, and one

whoſe head continues for life : in the former, as in the caſe

ofmayor and commonalty, it is faid, that a writ ſhall not

abate bythe removal or death of the head; but that in the

latter, as in the caſe of dean and chapter, the death of the

dean fhall abate the writ ; in another place, however, this

diftinction is taken, that if the dean be mentioned by his

name of baptiſm and die, the writ ſhall abate, though

another be afterwards appointed ; but that if he be not

named by his name of baptiſm, then, though he die after

(a) 13 Ed. 4, 8.

(b) 22 Aff. pl . 67 .

(c) Per Bryan, C.

Bro. Corpor. 58.

Bro . Corpor. 43.

1 E. 5, 5.a.J.

the
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the writ purchaſed, yet, if another be appointed before the

day in court, the writ ſhall not abate ( a) .

HOLT, C. J. is reported to have faid, "that if an action.

be brought by a mayor and commonalty, and the mayor

die, the writ abates ; becauſe he is the head of the corpo

ration, and by his death the corporation is ſuſpended” (b) .

I can ſee no reaſon, however, why in any cafe, the death

or removal of the head in any ſtage of the proceedings,

fhould abate the writ, where the proper name of the head is

not mentioned : the death of the head is not like the cafe

of the death of a common perfon, plaintiff, or defendant ;

in the latter cafe there is no body remaining to fue or be

fued ; but a corporation, notwithſtanding the death of its

head, ftill exifts, and has the power ofrendering itfelfcom

pleat by appointing another perfon in the place of the de

ceaſed.

THERE is a difference between a fole and an aggregate

corporation in the manner of pleading in a real action : as

the former has two capacities, a natural and a corporate,

he muſt always fhew in what right he fues (c) : but as the

latter have only a corporate capacity, a fuit in their cor

porate name can be only in that capacity ; and therefore

it is not neceffary that a mayor and commonalty should

allege feifin in right of the corporation (d), or a warden

and ſcholars, feifin in right of their college (e).

In an action brought by a corporation on a contract,

covenant, obligation, or ſpecialty, or in an action to re

cover real property, it is unneceffary to thew how they

(a) 21 E. 4, 15, 16. Bro. Corpor. 64. 18 E. 4, 8. Bro . Corpor. 73.

(b) 1 Salk. 398.

(c) Plow. 102, 103. Dyer 102. 2 Lev. 68.

(d) 1 Leon. 153.

(e) Cro. El. 232. 1 Anderf. 272.

U 2
were
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were incorporated ; for ifthe name be proper for a corpo

ration, that argues that they are a corporation ; but on the

general iffue pleaded by the defendant, it is faid, the plain

tiffs must prove that they are (a).

AND an action may be fupported in England by a

foreign corporation, in their corporate name and capacity ;

and in pleading it is not neceffary that they ſhould ſet forth

the proper names of the perfons who compofe the corpo

ration, or to fhewhow they were incorporated or pri

vileged ; though on trial, on the general iffue, they muſt

prove that by the law of the foreign country they were

effectually created a corporation (b).

BUT in juſtifying a treſpaſs committed in the affertion

ofa franchiſe or privilege of a corporation, it is frequently

neceffary to fhew not only the exiſtence of a corporation,

but the manner in which it claims to be fo, whether by

preſcription, by charter, or by act ofparliament ; and the

juftification muft extend to the whole of the act, which is

the ſubject ofcomplaint : thus, if a defendant in an action

oftreſpaſs, juſtify a feifure for toll in right of a corporation,

he muſt ſhew the title ofthe corporation by preſcription or

grant; ifby preſcription he muft fhew that they are a cor

poration by preſcription, for a corporation created within

time of memory, cannot claim any thing by preſcription,

becauſe preſcription implies a right exifting beyond time of

memory : if he ſay, that he detained the goods ſeiſed till

toll and charges were paid, and only fhew a title to diſtrain,

that will not befufficient ; he muſt preſcribe to diſtrain, and

detain the goods diftrained till the toll and charges are

paid (c).

(a) Hob. 211. 2 Ld. Raym. 1535.

(b) Dutch Weſt India Company v. Henriques Van Moyfes. z Ld.

Raym. 1535.

(c) Pitts v. Gainee and Forefight. 1 Ld. Raym. 558. 1 Salk . 10.

IN
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IN pleading a corporation by preſcription , it is ſufficient

to uſe ſuch words as neceffarily imply the exiſtence of a

corporation from time immemorial ; thus, " a certain hof

pital of Saint Mary of Briftol ofa mafter and convent from

time, &c. has been incorporated by the name of Maſter

and Convent of the hoſpital of Saint Mary ofBriſtol : " or

"the Warden and Vicars of the college of vicars in the

choir of Hereford, are and from time, &c. have been in

corporated by the name of Warden and Vicars, ofthe

college of vicars, in the choir of Hereford," or thus, " the

Maſter of the hofpital of Burton Saint Lazarus, fays, that

he and all his predeceffors, mafters of the hofpital aforefaid,

from time, &c. have been called and known, as well bythe

name of Maſters of the hofpital of Saint Lazarus of Bur

ton, ofthe order of Saint Lazarus of Jerufalem, in Eng

land, as by the mame of Maſters of Burton Saint Lazarus

ofJerufalem in England" ( a) : or, in more moderenterms,

"the city of Litchfield is, and from time, &c. has been an

ancient city, and the citizens and freemen of the ſame city

ufing and exercising the myſtery or occupation, &c. within

the fame city of Litchfield, and the liberties thereof, from

time, &c. have been and ſtill are one body politic in deed,

fact and name, by the name of, &c. ” (b).

―

THE pleading of a corporation by letters patent may

be thus : " On the day of- in the yearofthe reign

of late King of England, the faid Sovereign Lord

by his letters patent, fealed with his great ſeal of England,

bearing date at Weſtminſter, in the county of Middleſex,

on the fame day and year aforefaid, of his ſpecial favour,

declared, ordained and granted for himſelf, his heirs and

fucceffors, that the city of Bristol, from thenceforth, ſhould

―

(a) 10 Co. 29 b. 30 a.

-

(b) Lutw. 1321 .

U 3
be
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be and remain for ever a city incorporated, and a county

of itſelf; and that the citizens and inhabitants of the faid

city and their fucceffors from thenceforth, for ever, ſhould

be one body corporate and politic in deed, fact and name,

by the name of Mayor, Burgeffes, and Commonalty ofthe

city ofBriſtol aforefaid" (a).

IN pleading either a corporation by preſcription orby

charter, it is unneceſſary to mention any of the powers

which are incident to them as a corporation, as the power

of pleading and being impleaded, of granting and purchaſ

ing ; becauſe theſe are neceffarily implied (b ) . They are,

however, frequently added (c) .

-

WHEN the name of a corporation by preſcription has

been changed by charter, and a preſcription is to be laid

in them for fomething to which they were intitled before

the change ofthe name, the manner of pleading it may be

thus: "The borough of Derby, in the county of Derby,

is an ancient borough, and the burgeffes ofthe faid borough

from time, &c. until the day of in the year ofthe

reign ofthe Lord Charles the firft, late King of England,

were one body corporate and politic, by the name of

Bailiffs and Burgeffes of the borough of Derby— and

on the faid - day of - in the ſaid ofthe faid Lord
year

Charles the firft, late King of England ; the fame Lord.

the King Charles the firft, by his letters patent, &c. con

ſtituted and created the bailiffs and burgeffes ofthe borough

aforeſaid, to be from thenceforth, for ever, a corporation,

by the name of Mayor and Burgeffes of the borough of

Derby and the fame John further faith, that the bailiffs

and burgeffes of the borough aforefaid, from time, &c. un

til the day, &c. aforefaid, and the mayor and burgeffes

- -

―

(a) Lutw. 1330.

. (c) Vid. Lutw. 1321 , 1330.

-

(b) 10 Co. 29 b. 30 a.

-

of
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ofthe fame borough on the aforefaid day, &c. and con

tinually afterwards, hitherto have had " (a).

OR thus: "the town ofWallingford is and from time,

&c. has been an ancient borough, and the men and inhabi

tants of the fame town, from time, &c. until the day

of have been a body corporate and politic in deed,

fact, and name, and by divers letters patent of divers Kings

and Queens ofthe kingdom of England at different times

confirmed, as well by the name of Burgeffes of Walling

ford, as by the name of Mayor, Burgeffes, and Inhabitants

of the town of Wallingford, and alfo by the name of

Mayor, Burgeffes, and Commonalty of the borough of

Wallingford, and alfo by the name ofMayor, Aldermen,

and Burgeffes ofthe borough of Wallingford ; and the men

and inhabitants of the fame borough from time to time,

during all the time aforefaid, by the feveral names aforefaid,

until the day of aforefaid, have had and have been

uſed and accuſtomed to have a certain antient market within

the borough aforefaid, held, &c. and on the faid

―
day of in the year aforefaid, the faid late King

Charles the fecond, by his letters patent, &c. of his ſpecial

favour, &c. granted for himfelf and his fucceffors, that

the burgeffes and inhabitants of the fame borough from

thenceforth, for ever after, fhould be in fact and in name

one body corporate and politic by the name of Mayor,

Aldermen, and Burgeffes of the borough of Wallingford

and the fame late King, by the fame letters patent,

for himfelf, his heirs and fucceffors, granted and con

firmed to the faid mayor, aldermen and burgeffes, and

their fucceffors, that from thenceforth, for ever, they

fhould have and hold one market in the fame man

ner, &c. " (b).

(a) 1 Saund. 340.

- -

-

-

(b) Lutw. 1498, 1499.

U

-

OR,
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OR, in more modern terms, thus : " Whereas the city

of London is, and from time, &c. has been an ancient

city; and the citizens ofthe ſaid city, during all the time

aforefaid, have been a body corporate and politic in deed,

fact, and name, by divers names of incorporation, and

for divers, to wit, fifty years laft paft, have been a body

politic and corporate, by the name of the mayor, com

monalty, and citizens of the city of London :" (a)

IF a corporation, confifting of many perfons capable,

claim any thing by preſcription , in their general corporate

right, they must prefc ribe in them and their fucceffors,

and not in the fucceffors of their head ; thus, in the cafe

of dean and chapter claiming an annuity, ſeifin muſt be

alleged in fuch a one, dean, and the chapter, predeceffors

of the prefent dean and chapter, and not in the predeceffors

of the dean only ; though the corporation being intire

and perpetual, cannot in ſtrict technical propriety have

fucceffors or predeceffors . (b)

IF the head of a corporation, being fole ſeiſed of land

in right ofhis headship, be ſued in treſpaſs for an entry into

that land, he must not, in juſtifying his entry, barely ftate

that ſuch a one, his predeceffor, was feiſed of the land as

parcel of his fole eftate, and died, after whofe death, he

entered and was feifed in right of his headſhip : but he

muſt ſhew the exiſtence ofthe corporation, and themanner

in which the head is appointed ; then allege feifin in his

predeceffor, his death, and the manner in which he was

himſelf appointed his fucceffor, and his fubfequent entry

in his corporate capacity ; for without all theſe circum

ſtances he cannot make a complete title to enter. (c) But

(a) 1 H. Black . Rep. C. B. 210.

(b) 39 H. 6, 13, 14.

(c) 34 H. 6, 27. Bro. A&t. fur le Stat . pl. 9. Corp. et Capac. pl . 7 .

it
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it is not neceffary to ftate the number of which the cor

poration confifts ; for perhaps no number was limited by

the charter of incorporation, or it may be a corporation

by preſcription without limitation of number (a) .

HOWEVER neceflary it may be that any particular act

done by a corporation, ſhould be by deed, yet in pleading

that act, it does not feem neceffary to ſtate that it was done

by deed, nor to ftate all the circumftances that were necef

fary to give it effect .-Thus, if a man had pleaded that

abbot and convent made a leafe for life, it would not have

been neceffary to fhewany warrant of attorney under their

common feal to make livery, though the leffee, without

that, could not have had feifin (b).

So, where the bailiffs and commonalty of Ipfwich in

titled themſelves byfeoffment, without fhewing a letter of

attorney under their common feal to receive livery, and

though, without fuch letter of attorney the feoffment could

not be good, yet the pleading was ruled to be good, on

the ground that fuch letter was neceffarily implied (c ) .

So, where an entry for a forfeiture was pleaded to have

been made by the dean and chapter of Norwich, and ex

ception was taken that there was no allegation of a deed

or warrant of attorney to enter under their common feal ;

yet the pleading was adjudged good, on the principle that

it ſhould be intended a ſufficient entry, and that all neceffary

circumſtances must be implied (d) .

So, if to an action for rent brought by a corporation

againſt their leffee, he plead an affignment by him to ano

ther, and that the corporation had accepted rent of the

affignee, it is not neceffary to ſtate, that the acceptance

Corp. et Capac. pl. 7.

(c) Cro. Jac. 411 .

(a) 34 H. 6, 27. Bro . Act. fur le ftat . pl . 9 .

(b) Throgmorton v. Tracy. Plow. 149.

(c) Edward and Webb v. Sorrel . Cro. Car. 169.

was
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was by deed, for if a deed was neceffary, the exiftence of

it muſt be implied in the averment of acceptance, becauſe,

in ſuch a caſe, without the deed there could be no accept

ance at all (a) .

So, where ajury, in a ſpecial verdict, found that a dean

and chapter had received rent, Bridgeman, Chief J. faid,

that must be prefumed to have been by deed, becauſe they

could not receive it otherwife ; a cafe in the Exchequer,

he faid, had indeed been cited, in which judgmenthad been

arreſted, becauſe in the declaration, which was on a leaſe

by a corporation, there. were not the words "by deed ;"

but he was not fatisfied with that cafe ; yet, whatever

weight it might have, it did not influence the preſent, be

cauſe that was a cafe of pleading, this was a ſpecial ver

dict (b).

LORD Coke, indeed, tells us, that in Bellamy's cafe (c)

agood difference was taken and agreed, when a deed is re

quifite ex inftitutione legis, and when ex provifione hominis.

That when a deed is requifite ex provifione hominis, there

the provifion of man fhall not change the judgment of

law in ſuch a caſe ; as if a man make a leaſe for years of

land to A. on condition that he ſhall not affign it over but

by deed only, and not by parol ; in this caſe, ex provi

fione hominis, the affignment, ought to be by deed, but be

caufe, ex inftitutione legis, a deed is not neceffary to the

affignee, he may plead the affignment without fhewing the

deed : but when it is neceffary ex inftitutione legis, there it

ought to be fhewn in court ; although it concern a collateral

thing, and transfer or convey nothing. As, if the mayor

and commonalty of London have an eftate for the life of

J. S. if, in that cafe, the mayor and commonalty attorn

(b) Carter, 16, 17.(a) z Saund. 305.

(c) 6 Co. 38 a. b.

to
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to the grantee of the reverfion, the law requires that it

fhould be by deed ; for notwitſtanding the grantee doth not

claim in by them who attorn, and that an attornment is

but a confent ; yet in pleading, the deed of attornment

ought to be ſhewn, for the deed is requifite ex inftitutione

legis in fuch cafe."

WITH all due deference, however, to the authority of

fo great a lawyer, this diftinction ſeems to be merely fan

ciful, and founded on no good reafon ; it was not the

point adjudged, but was introduced collaterally in argu

ment, and is certainly inconfiftent with the authority of

the cafes before mentioned, which are confeffed to be good

law.

THE ftatute of limitations is pleadable againſt a corpo

ration as well as against a common perfon.-The South

Sea company brought a bill againſt one Wymondfell on a

contract made byhim with Mr. Surnam, the deputy caſhier

of the company, in the year 1720, refpecting 20,000l.

South Sea ftock ; fuggefting feveral frauds, and fhewing

that by the ſtatute ( a), againſt the South Sea directors, all

the eftate, goods, and effects of the faid Surnam were

veſted in the company for the benefit of the proprietors.

The defendant pleaded the ſtatute of limitations, and that

if any fuch contract was made by the defendant with Sur

nam, it was made above fix years before the filing of the

bill, and denied the matters of fraud.

IT was infifted, that the plaintiffs claiming by the act of

parliament, that was matter of record, and the demand in

queſtion to be taken as a debt on record, and conſequently

not barrable by the ftatute of limitations : but the Lord

Chancellor held this to be clearly otherwife ; for that the

South Sea company could not be in a better cafe than Sur

(a) 7G. 1, c. 27.

nam

1
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nam was, againſt whom as the defendant might have pleaded

the ftatute, fo might he alfo do againſt the company, who

ftood in Surnam's place ; and he compared it to the caſe

of an affignee under a commiffion of bankruptcy, againſt

whom, though he claims under the ftatutes concerning

bankrupts, and alfo by virtue of the affignment which is

under the great feal, the ftatute of limitations might be

pleaded, as well as against the bankrupt himſelf(a) .

So, a corporation may have the benefit of the ftatute of

limitations as well as a private perfon, as their witneſſes may

die, or their vouchers may be loft (b) .

In equity, corporations aggregate anſwer under their

common feal, and if they refuſe to anſwer, proceſs iffues

againſt them as before mentioned (c) : but if the majority

of the members be ready to put in their anfwer, andthe

head who has the cuftody of the common feal refuſe to

affix it, the Court of Equity will ftay the proceſs againſt

the corporation, till an application can be made to the

Court of King's Bench for a mandamus to compel him,

which that court will grant : this was firſt done about thir

teen years ago in the cafe of Doctor Windham, warden

of Wadham College ; a bill was filed againſt the warden,

fellows, and fcholars of that college, to compel the exe

cution of a leafe according to an agreement, alleged to

have been made by them ; the fubwarden, dean, and prin

cipal officers were ready to put in their anfwer, infiſting

that the agreement was not made by a majority of the

college as it ought to have been ; the warden difapproved

of this anſwer, and therefore refufed to affix the college

feal to it: the Chancellor obferving that the corporation

(a) South Sea Company v. Wymondfell . 3 P. W. 143.

(b) Wych v. Eaft India Company. 3 P. W. 310.

( c) Vid. ante, p. 271 et leq.
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at large were not in fault, but had obeyed the proceſs of

the court as far as they could, directed an application to

be made tothe Court of King's Bench for a mandamus to

compel the warden to affix the feal ; on the application

being made, Lord Mansfield faid, that though he believed

this wasthe firſt inftance of fuch an application, yet it was

not new in principle : he obferved that the warden feemed

to have mifconceived the confequence of his affixing the

ſeal to the anſwer of the fellows, and to think that it would

make his corporate anſwer inconfiftent with his private

ſeparate anſwer, for that he was of opinion the plaintiff's

fuit was juft, and that the agreement ought to be executed :

but his lordship faid, his putting the college feal to the

anſwer of the corporation, did not contradict his private

ſeparate anſwer, and that therefore the mandamus ought to

iffue (a).

As a corporation anſwer under their common feal, and

not upon oath, they will of courfe difcover nothing to

their own prejudice : when, therefore, a plaintiff appre

hends he cannot have the full effect of his ſuit by making

the corporation alone defendants to his bill, he ufually joins

the clerk or treaſurer, or fome of the principal members

of the corporation in their natural capacity. This prac

tice ſeems to have been introduced in confequence of an

anonymous cafe late in the reign of Charles the fecond;

where a bill having been filed againſt a corporate company

to obtain the difcovery of writings, and they refuſing to

anfwer fatisfactorily, it was exprefsly ordered, that the

clerk, and fuch principal members as the plaintiff ſhould

think fit, fhould anfwer on oath, and that a mafter ſhould

fettle the oath (b) .

(a) Cowp. 377.

(b) Anonymous, 34 and 35 Car. 1682. 1 Vern . 117.

FROM
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FROM this time, it is probable, that the practice of

joining fome individual with the corporation, as a defend

ant in his individual capacity, became common ; and in

the cafe of Wych and Meal (a) , the propriety of it was

recogniſed by Lord Talbot.

THIS was a bill brought by the plaintiff againſt the Eaſt

India company, and one of the officers of the company, in

order to diſcover fome entries and orders in their books .

The officer demurred, fhewing for cauſe, that it was not

fo much as pretended by the bill that he had any intereſt in

the matter in queftion ; that his anſwer, if it were to be

put in, could not be read againſt the company, as the

anſwer of one defendant could not be made ufe of againſt

the other; that the plaintiff, if he pleaſed, might examine

the defendant as a witneſs ; that on the fame principle on

which he was made defendant here, the plaintiff might

make the fervant of any private perfon a defendant ; and

that it was plain the plaintiff could have no decree against

the defendant, the officer of the company.

THE Lord Chancellor obferved, this was a thing ofcon

fequence, which he did not remember to have been judici

ally determined ; but fo far was plain, that the plaintiff

was intitled to a diſcovery of the matters charged in the

bill ; the cafe where a private perfon was de:endant, was

different from that where a company were defendants ; the

latter could anſwer no otherwife than under their common

feal ; and though they anſwered ever fo falfely, there was

no remedy against them for perjury : it had been an uſual

thing for a plaintiff, in order to have a diſcovery, to make

the fecretary, book-keeper, or any other officers of the

company, defendants, who had not demurred, but

anfwered ; whereas, if this demurrer fhould be allowed,

(a) 1734. 3 P. W. 311.

the
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the officers of companies were never likely to anſwer

again ; and though the plaintiff were intitled to a difcovery,

he would never be able to obtain one ; and confequently

there would be a failure of juftice.-Befide this, although

the anſwer of the defendant, the officer, could not be read

againſt the company, yet it might be of uſe to direct the

plaintiff how to draw and pen his interrogatories, towards

obtaining a better difcovery ; and fince no inftance was

produced, where ſuch a demurrer had been allowed, and it

might bevery miſchievous and injurious to the fubjects, by

allowing it, to deprive them of that diſcovery, to which,

in common juſtice, they were intitled ; and as on the other

hand no inconvenience could infue from obliging fuch

officers of a company to anſwer ; therefore he over-ruled

the demurrer.

WHEN a perfon has reafon to fufpect he has ſuſtained

an injury by perſons acting under the authority of a corpo

ration, but cannot aſcertain howfar they are concerned, he

may file a bill againſt them and their fecretary, or other

officer, for a diſcovery, before he bring an action at law,

fuggefting that he intends to bring one, but cannot do it

without the diſcovery prayed : becaufe, as the fuit againſt

a corporation is by original, the diſcovery may be neceflary

before he can fue outhis writ (a) .

IF a diſcovery of any of the matters called for, would

be prejudicial to the corporation, and be not neceſſary to

the plaintiff's cafe, the officer needs not difcover thoſe

parts (b).

WHERE an action is brought by or againſt the mayor

and commonalty of a city, the iffue must be tried by a

(a) Vid. Moodamay v. Morton. 1 Brown. Ch. Cas . 471 .

(b) Id . ibid : cites the cafe of Walpole and Elliſon v. White.

jury
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jury of men who are ftrangers to the corporation, be

cauſe the members of the corporation are intereſted in the

event (a) .

AMember ofOn the fame principle of being intereſted in the event,

acorporate it ſeems, that a cuſtom in a corporation, on which they

uttobe a
found a claim, cannot be proved by a member of the cor

neporation (b) ; but one who has been a member of the cor

poration, and disfranchiſed, may be a witneſs to prove ſuch

a cuftom; though, it is faid, a man cannot furrender his

franchife by confent, in order to be enabled to be a

witneſs (c).

In an action of affumpfit, brought by the mayor and

commonalty of London, for 51. due to them for feveral

tons of wine, brought from beyond the feas to the port of

London, at 4d. per ton, which was the duty of water

bailage ; at a trial at bar, feveral freemen of London were

offered as witneſſes for the plaintiffs ; the counſel for the

defendant objected to them as being parties, and intereſted

in the event, the commonalty of London comprehending

all the freemen : it was anſwered that their intereft ought

not to be confidered, it being fo trivial and remote ; that a

ſmall legatee had beenſworn to prove a will ; that in an in

dictment against the county for not repairing a bridge, one

of the county might be a witneſs ; and this, Dolben, J.

faid he had known in the cafe of Peterborough bridge; it

was likewife obferved, that in an action againſt the hundred

on the ftatute of Winton, the plaintiff is a witneſs from

the neceffity of the cafe : to this it was replied, that the

preſent was not a cafe of neceffity, for that the plaintiffs,

though perhaps with difficulty, might have other witneſſes

befide freemen ; and that the cafe of the ftatute of Winton

17:

(a) 10 Aff. pl . 13 .

(b) 3 Keb. 12.

Bro. Corp. 4. Trial, €7.

(c) 3 Keb. 295.

3
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did not apply, for that there, a hundredor could not be a

witnefs.--Scroggs, C. J. Dolben and Raymond, J. were

of opinion, that the freemen ought to be admitted as wit

neffes, and Jones, J. that they ought not ; on which a bill

of exceptions was tendered by the counſel for the defendant,

which the court proffered to feal, and to allow three or four

days to draw it up ; the plaintiff's counſel, however, pro

duced other witneffes, which left the cafe of the freemen

undecided (a).

ON afubfequent occafion, the Lord Keeper, Sir Fran

cis North, alluding to this cafe of the water-bailage, faid,

"he thought it very hard, that no freeman of the city of

London could be admitted as a witnefs, in a cafe that did.

not concern him fixpence ; but that there, indeed, thefee

was in queſtion." This was in the cafe ofthe corporation

of Sutton Coldfield againſt Wilfon, in which the queſtion

was, whether a bond in the penalty of 400l. was intended

for the benefit of the corporation or of the defendant ; and

the witneſſes for the plaintiffs being all members of the

corporation, it was infifted that their depofitions could not

be read, becauſe they fwore for their own benefit, and the

TownCieth

exception was allowed ; and the Lord Keeper faid, that a'

corporation ought to have a town clerk, or under clerks, freesua

who were not freemen, that they might be competent wit

neffes when occafion required.

scottobe a

AT length, however, it appearing that the defendant

had cross-examined fome of the plaintiff's witneffes, not

only to questions, barely whether they were ofthe corpora

tion or not, but to other queſtions which affected the

merits of the caufe ; the Lord Keeper declared that made

them good witneffes, though they were members of the

(a) Thecafe of the city of London, concerning the water- bailage.

1 Ventr. 351.

corporation,X
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corporation, and, on their evidence, the latter had a decree

in their favour (a) .

Insheet of IT appears to be a general rule, that in actions where a

corporatebookcorporation and a ſtranger are concerned, the latter ſhall

aya stranger not be affifted bythe court to obtain inſpection of the

refused. books of the former ; but that, if he conceive he can de

rive any advantage from them, he must give the corpora

tion notice to produce them on the trial.

THE firft cafe we meet with on this fubject, was an

action ofcovenant against the defendant, as fecurity for one

Thompſon, late warehouſe-keeper to the charitable cor

poration, in which the iffue was, whether Thompſon

actually did receive certain goods with which he was

charged: an application was made on behalf of the de

fendant for liberty to infpect the corporation books, on

the principle that they were public books : the court doubted

whether they were of that deſcription, and therefore made

no rule ; but told the defendant's counſel that he might

give the corporation notice to produce them at the trial(¿ ) .

THE next cafe, indeed, directly contradicts the rule : it

was an action brought by the Brewers' Company, on a

bye law, againſt the defendant for exercifing the trade of a

brewer without being a member of the company : onbe

half of the defendant, application was made to the court

for a rule to inſpect the books of the company and take

copies, which was granted, on the ground that ſtrangers

had an intereſt in bye laws which affected them (c) .

LITTLE regard, however, is due to this caſe, becauſe

the principle on which it is founded was impeached in a

fubfequent cafe, which feems to have been more maturely

(a) Sutton Coldfield v. Wilſon. 1 Vern. 254.

(b) Tr. 8 G. 2. Charitable Corporation v. Woodcraft, B.R. H. 130.

(c) Eaft. 19 G. 2. Brewers' Company v. Benfon. Barnes, 236.

confidered,

"
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confidered. This was an action of treſpaſs for taking the

plaintiff's goods : the defendant, as fervant to the corpo

ration of Shrewſbury, juſtified the taking, as a diſtreſs for

toll through the streets of Shrewsbury, which the plaintiff

refuſed to pay before the plaintiff replied, an application

was made, on his behalf, for a rule to have liberty to in

fpect the public books and records of the corporation : in

anſwer to this, it was urged, that the plaintiff, being a

Strangerto the corporation, had no right to infpect their

books ; that iffue not being joined, it was not known

what would be the point to be tried ; that the plaintiff had

not applied to the corporation and been refufed the liberty ,

of infpecting the books ; and that therefore the motion was

premature ; and that it was the firſt of the kind, for it was

a motion to furniſh the plaintiff with matter for his reply

to the defendant's plea. In fupport of the application, it

was faid, that there had been cafes where ftrangers had had

rules for liberty to infpect the books of the adverſe party,

and the cafe of the Brewers ' Company was particularly

mentioned as an authority in point.-The Chief Juſtice ( a )

expreffed himſelf thus-" Do you lay it down in general,

that aftranger has a right to infpect the books of a corpo

ration ? How has a ſtranger to a corporation more right

to inſpect their books, than the books of a private perfon ?

While Lord Camden fat here, there was the like motion

in the like action of trefpafs, where the defendant juftified,

under the corporation of Ipfwich, for diftraining for a toll

for repairing the quay there, and the motion was refuſed,

the plaintiff being astranger to the corporation ; and I am

fure, in many cafes like the preſent, the motion has been

refuſed ; however, I fhall give no abfolute opinion on

the prefent motion ; becauſe iffue is not yet joined, nor

--

(a) De Grey.

X 2 has
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has the plaintiff applied to be permitted to infpect the books1

of the corporation and been refuſed, and that is a ſufficient

reaſon for not granting the rule at prefent" (a) .

SECTION III.

By what acts a Corporationfhall be bound.

MUCH of what naturally falls under this and the follow

ing fection, having an intimate connection with the ſub

jects of the preceding parts of this chapter, has already

been unavoidably difcuffed at full length in order, there

fore, to avoid repetition, it is intended to introduce here,

only thofe points which have either been not confidered

at all, or which have been but flightly touched upon

before .

WHERE a collective body of men have a right to act in

a matter which concerns the common intereft, it ſeems to

be the firft fuggeftion of reafon, that an act done by a

fimple majority fhould be binding on the whole : this is

the principle of the rule adopted by the common law of

England, with respect to aggregate corporations : thus, in

general, the majority of dean and chapter fhall bind the

whole corporation of dean and chapter : So, the majority

of mayor and commonalty fhall bind the whole corpo

ration (b) but this rule is to be understood as confined to

a majority of thofe, who, by the conftitution of the cor

poration, have a voice in the corporate deliberations ; forit

frequently happens, that the power of action does not ex

(a ) Tr. 13 G. 3.

(b) 14 H. 8, 2, 29.

Hodges v. Atkis . 3 Wilf. 398.

Bro. Corpor. 34.

3
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1

tend to the corporation at large, but is confined to a felect

body ; andthen the act of the majority of that felect body,

binds not only the whole of the felect body, but the whole

corporation.

IN different corporations too, the manner in which the

majority ſhall be reckoned, varies according to the provi

fions of the conſtitution ; fometimes the act that is to bind

the corporation, must be fanctioned by the affent of an ab

folute majority of the whole body empowered to act ;

fometimes, it is fufficient if a majority of the whole body

be affembled, and the majority of thofe affembled agree to

the act ; and ſometimes a majority of thoſe affembled,

whether thofe affembled be a majority of the whole or not,

may bind the whole corporate body.

IN all theſe feveral cafes, the act of the major part,

which is to bind the reſt, must be done at one and the

fame time, and at a regular meeting held for that purpoſe.

Thus, where a chapter confifted of eleven, and the ma

jority of the whole eleven was neceffary ; a confirmation

of a leafe of the poffeffions of the bishopric, by three at

one time and three at another, was held to be void, be

cauſe the members ought to have been affembled in full

chapter (a ).

NOTWITHSTANDING this rule of the common law with

respect to the majority, many founders of ecclefiaftical

and eleemofynary corporations, in order the better to pre

vent the alienation of the poffeffions of theſe bodies, had

frequently rendered neceffary the affent of a part greater

than the abfolute majority of the whole, and fometimes

the affent of every individual . - King Henry the eighth,

finding theſe private regulations a great obftruction to his

(a) Capitulariter congregati, as it is expreffed in Sir J. Davis ,

Rep . 48. a . b.

X 3 projected
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projected ſcheme of obtaining a furrender of the lands of

ecclefiaftical corporations (a ), procured an act of parlia

ment, to reduce all corporations to the rule of the common

law.

By this act (b), after reciting " that, by the common

law, all affents, elections, grants , and leafes, had, made,

and granted by the dean, warden, provoft, mafter, prefi

dent, or other governor of any cathedral church, hoſpital,

college, or other corporation, by whatever name incorpo

rated or founded, with the affent and confent of the greater

part of their chapter, fellows, or brethren of fuch corpo

ration, having voices of affent thereto, were as good and

effectual in the lawto the grantees and leffees, as if the

refidue, or the whole number of fuch chapter, fellows, and

brethren of fuch corporation, having voices of affent, had

thereto confented and agreed ; yet, feveral founders of ſuch

deanries, hofpitals, colleges, and corporations within the

realm, had, on the foundation and eſtabliſhment of the

fame deanries, hofpitals, colleges, and other corporations,

eftabliſhed and made, among other their peculiar acts,

local ftatutes and ordinances, that if any one of ſuch cor

poration, havingpower or authority to affent or diffent, ſhould

deny any fuch grant or grants, that then no fuch leaſe,

election, or grant ſhould be had, granted, or leafed ; and

for the performance of the fame, every perfon having

power of affentto thefame, had been and was daily thereto

fworn, and fo the refidue might not proceed to the per

fection of fuch elections, grants, and leafes, according to

the courſe of the common law of the realm, without in

curring the danger of perjury ;" it is enacted, " that every

peculiar act, order, rule, and ſtatute, theretofore made, or

thereafter to be made by any founder or founders of any

(a) Vid. 1 Bl. Com. 478. (b) 33 H. 8, c . 27.

hofpital,
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hoſpital, college, deanry, or other corporation, at or upon

the foundation of any fuch hofpital, college, deanry, or

corporation, whereby the grant, leafe, gift, or election of

the governor or ruler of fuch hofpital, college, deanry, or

other corporation, with the affent of the greater part of

fuch of the fame hofpital, college, deanry, or corporation,

as had or fhould have voice of affent to the fame, at the

time of fuch grant, leaſe, gift, or election thereafter to be

made, ſhould be in any wife hindered or let by any one or

more, beingthe lefs number of fuch corporation, contrary.

to the order and courfe of the common law, ſhould be

from thenceforth clearly void, and of no effect— and that

from thenceforth no perfon of any fuch hofpital, college,

deanry, or other corporation, ſhould be compelled to take

any oath for the obfervation of any fuch order, ftatute, or

rule, uponthe pain of every perſon ſo giving fuch oath, to

forfeit for every time fo offending, five pounds, one half

to the King and the other to the informer."

By the words of the preamble to this ftatute, it does not

appear to have been the intention of the legiflature, that

it ſhould extend to any negative or neceffary voice, given

by thefounder to the head of any corporation ; and, in fact,

in many cafes which have occurred fince the ftatute, in

which the question has been, whether by the words of a

charter, a negative has been conferred on the head of the

corporation, no doubt has been entertained of the legality

of fuch negative, if actually conferred ( a) .

It appears likewife, from the wording both of the pre

amble and of the enacting clauſe, that the ftatute was not

intended to prevent a felect body from binding the whole

corporation, nor to affect the fenfe in which the word

(a) Vid. 1 Bl. Com. 478. Cowp. 379.

X 4 "majority"
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"majority" fhould be conftrued, according to the dif

ferent conftitutions of different corporations.

IF a mayor de facto, together with fuch other members

of the corporation as are impowered to bind the whole by

their act, put the common feal to an obligation, this ſhall

bindthe corporation, though he be not dejure mayor ; for

being in fact appointed to the office, and permitted to act

in it by the corporation, who might have removed him, all

judicial and minifterial acts done by him are valid (a) .

INFANCY in the mayor, bailiff, or other head of a cor

poration, fhall not avoid the deeds or grants of the corpo

ration, becauſe he acts in his corporate, and not in his na

tural capacity (b) . So, it would feem , that non-fane me

mory, outlawry, or excommunication of the head ought

not to avoid the acts of the corporation (c) .

BUT an act done by the members of a corporation in
Actsdone

buytheMew the abfence of the head, fhall not bind them ; thus in the

bersmit
he

vacancy ofthe mayoralty, an obligation given by the com

absence ofthemonalty is notbinding : and on this principle, if a bond be

head,void extorted from a mayor and commonalty, by the impriſon

ment of the mayor, they may plead that impriſonment in

avoidance of the bond, becaufe, during the impriſonment

of the mayor, the corporation may be confidered as with

out a head (d).

IF a contract be made with the head of a corporation,

for fomething which is to be applied to the benefit of the

corporation, and which is afterwards actually fo applied,

(a) Lutw. 519, cites 9 H. 6, 32 , pl. 3. Br. non eft fact . 3. 2 H ,

6, 32. Br. tit . Abbe. 19 Mo. 112.

(b) . 5 Co. pl. 2, 27.

(c) 21 Ed . 4, 7 , 12 , 27, 67. Bro. Corpor. 63.

(d) Vid. the authorities laft cited, and Cowp. 222, 224, 225, where

this cafe is alluded to ,

this
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this fhall bind the corporation ; but the plaintiff, in his

declaration on that contract, muſt ſhewthat the corporation

had the benefit : thus, ifan abbot had given an obligation.

without the common feal, for money to be applied to the

uſe of his convent ; this would have bound the fucceffor :

but it muſt have been fhewn in the declaration, that the

money was actually applied to the ufe of the convent (a) .

So, where R. abbot of Cheſter, granted to John Brewin,

Efq . by his deed, without the confent of the convent, a

yearly rent of 40s . out of his monaftry, for his council to

the famé R. abbbot, and the convent of the fame place,

given, andin future to be given (b) ; and after the death of

abbot R. Brewin brought a writ of annuity againſt the

fucceffor, and averred that he had given to the faid R. late

abbot, and to the convent, his council at W. in the bufi

nefs of the houſe, and to the profit of the houſe : Priſot

and the whole court held, that the action would not have

been maintainable againſt the fucceffor without fuch aver

ment as this : for that the action was not maintainable

against the fucceffor, on any contract or grant made by

the abbot only without the convent, unleſs the effect or

confideration came to the profit of the houfe ; but that

fuch general averment was good, becauſe it would be too

long to fhew all the cauſes ſpecially ( c) .

So, if the head of a corporation, by the intervention ofRigs

a fervant, buy certain things for the ufe of the corporation, relased

which are actually applied to their uſe, they are bound byforthelive

this contract, and an action may be maintained against ofthecorfor

them, afterthe change of the head, in whofe time the pur

ration

(a) Long, sto . Ed . 4 , 73 , a.

(b) Pro confil' fuo eid' R. abbati et conventui ejufdem loci impenfo

et in pofterum impendendo.

(c) 39 H. 6, 21 , 22 , cited in Ughtred's cafe, 7 Co. 10. b.

chafe
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chafe was made (a) . So, if one who is the regular fer

vant of the corporation, make a purchaſe and apply it to

the uſe of the corporation, it would feem that the corpo

ration are bound (b ) : but in both theſe cafes, the plaintiff

muſt aver that the things purchaſed came to the uſe of the

corporation.

BUT an act of the head of a corporation, by which any

claim of the corporation is diſcharged, does not bind the

corporation : thus an acquittance by the mayor alone of

any fum due to the mayor and commonalty does not bind

them (c): "not in ftrictnefs oflaw," fays Jenkins (d),

" but becauſe an hundred precedents were fhewn of the

allowance of fuch an acquittance, it was allowed by all the

judges of England . ".

IF a prior, with the confent of his convent, had made a

leafe for years, rendering rent, and had without the con

vent, by deed exprefsly releafed the rent and died, the fuc

ceffor fhould have recovered the arrears but if the prior

had ousted the leffee and died, this, being a difcharge in law,

would have diſcharged the rent accrued during the conti

nuance of the oufter, against the fucceffor (e).

Acts ofthe IT feems that the acts of the regular fervants of a cor

Servant poration, done in their official character, fhall in general

bind the corporation.

THUS where the mayor and commonalty of a town, by

deed covenanted withthe mayor andcommonalty ofanother,

that the burgeffes of the latter fhould be quit of toll and

other duties within the former, and the burgeffes of the

latter were afterwards diftrained by the officers of the

former, this was held to be a breach of covenant, which

(a) Vid. Long 5to . E. 4, 70, 71 .

(c) 2 R. 3. 7 Bro. Corpor. 87 .

(e) 34 H. 6, 21. 10 Co. 67, b .

(b) Vid. id. ibid.

(d) Jenk . 162 .

would
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would fupport an action of covenant againſt the corpo

ration (a).

THE dean cannot appoint a proxy for him to do any

corporate act which is to affect the poffeffions of the deanry

or of the chapter, as to put the feal to a leaſe (b) . :

If an abbot and all his monks, by their proper names,

and not by the name of their incorporation, had made an

obligation under the common feal, this fhould not have

bound their fucceffors : and the law is the fame with reſpect

to a mayor and commonalty (c).

IF an abbot had given an obligation in theſe words,

" Know all men-—that I, abbot of E. am bound

in witneſs whereof I have hereto affixed the feal of my

convent," without mentioning his fucceffors, this would

not have bound the latter, becauſe it did not appear to be

with the conſent of the convent : but words in this form,

" Know that I, with the confent of my convent, have

demifed"-would have bound the fucceffors, becauſe the

convent were perfons dead in law.-But fuch a deed by a

dean, alleged to be executed by the affent of the chapter is

not good, if it relates to the joint poffeffions, becauſe the

chapter are an integral part of the corporation, and are

feifed with the dean, and implead and are impleaded with

him. The law is the fame with refpect to a mayor and

commonalty (d) .

AN abbot of England was bound by a deed made under

the common feal of the abbot and convent, though it bore

' date out of their monaftry ( c) .

(a) 48 E. 3, 17, 18. Bro. Corpor. 14, 74. Vid . ante, page 191.

Vid. the cafe of Moodamay v. the Eaft India Company. 1 Brown.

Ch. Rep. 469. (b) Sir J. Davis, 47, a. b.

Bro. Corpor. 31 .( c ) 15 E. 4, 1 .

(d) 14 H. 6, 16. Bro. Corp. 39. Faitef. 47. Vid. ante, p. 114, 115.

(e) Jenk. 10, cites 9 E. 4, 40. 14 H. 6, 16. 10H.6,44. 27 Aff. pl.43 .

IN

1
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IN the cafe of an abbot alien, who had a monaftry be

yond fea, being fued in debt on a deed obligatory, under

the common feal of the abbot and convent, and- bearing

date in England, there was this diftinction : if the abbot

had a cell in England the deed was held good : but if the

abbot had no cell in England, a deed by them bearing date

in England was confidered as void, becauſe it was not to

be fuppofed that the abbot and monks all left their monaftry

beyond fea, and came into England, or that their common

fealwas in England-(a) .

WHERE anagreement, with relation to a dean and chap

ter eftate, is executed by the dean for himſelf and chapter,

thoughfigned by him only it fhall bind the chapter (b).

AND, if a body corporate, compofed of a definite num

ber of members, make an agreement with a perſon to

grant him a leaſe, and the money be paid, though fome of

the members were wanting at the time of the agreement,

probably a court of equity would carry it into execu

tion (c).

ALL corporations aggregate, were, at common law,

bound by a fine, levied with proclamations, according to

the ftatute (d) ; for though the words feem to bar only

natural perfons and their heirs, becauſe they do not fave

any right but to men and their heirs, and no mention is

made of any corporation, or of fucceffors, yet it was the

intention of the makers of the act, that it fhould be ex

tended to fuch corporations, and to their fucceffors, as

have of themſelves an abfolute eftate, and authority to

diſpoſe of their poffeffions, as mayor and commonalty,

dean and chapter, colleges, and the like ( e) . But fince

2 Atk. 45.

(a) Jenk. 10. Vid. ante, page 33.

(b) Dict . pr. Ld . Hardwicke.

(c) Dict. pr. Ld . Hardwicke. 3 Atk . 478 .

(d) 4 H. 7, c . 24. (e) Plow. 375, 537, 538.

the
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the ftatute of 13 El . c . 10, it has been adjudged, that col

leges are not barred by fine and non-claim ; becauſe it

would have been of no effect to have prohibited them to

bar the right of their colleges by conveyances made by

the maſter and fellows themfelves, and to have left them

powerby their permiffion or fufferance, and non- claim, to

bar it (a). Deans and chapters being within the ſtatute of

Elizabeth, the law with reſpect to them, on this point,

muſt be the fame as with refpect to colleges .

BUT at common law, and much more fince the reſtrain

ing ftatutes, though a biſhop, dean, parfon, vicar, or pre

bendary do not make their entry or claim, nor bring their

action to avoid a fine, within five years, but are remiſs and

negligent for that time, yet their fucceffors fhall not be

bound for ever, becauſe they have no abfolute eftate in

their poffeffions (b) .

SECTION IV.

To what Burthens Corporations are fubject.

CORPORATIONS are fubject to the fame burthens, in the

character ofowners or occupiers ofhoufes or lands , to which

individuals are fubject in the fame character.

THUS, Lord Coke commenting on the word inhabitants,

in the ftatute (c) made in the time of Henry the eighth for

the repair of bridges, fays that every corporation and body

politic, refiding in any county, riding , city, or town cor

porate, or having lands or tenements in any fhire, riding ,

(a) Magdalen College cafe, 11 Co. 78. b.

(b) Plow. 375, 538. 10 Co. 69 b. 71 a.

122, &c. (c) 22 H. 8, c. 5.

Vid . ante, page 122, &c.

Vid . ante, p . 108, 109,

$

city,
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city, or town corporate, quæ propriis manibus etſumptibus

poffident et habent, are inhabitants within the purview ofthe

ftatute (a).

So, if any general duty be impofed by parliament in

reſpect to houſes and lands ; corporations are liable in

reſpect to their houſes or lands in the fame manner as a

private perſon : thus, where a duty was impoſed on

hearths ( b ), and officers with a conftable impowered to

diſtrain, if the party refuſed to pay the duty by the ſpace

of an hour ; and by a ſpecial verdict in an action of treſ_

pafs, brought by the Ironmonger's Company, it was found

that the company were feifed in fee of five meffuages, in

which were thirty-five hearths ; that the company had

never finiſhed the meffuages, but that from the time of

building they had ſtood unoccupied that the defendants,

being lawfully authoriſed, had demanded the duty of the

company, which they refuſed to pay, on which the de

fendants took the diftrefs and kept it till the company paidthe

duty the general queftion made was, whether the owner of

a new houſe, uninhabited from the time of the building,

ought to pay this duty ? But no queſtion was made,

whether as a corporation they were liable to thể tax ; it

was taken for granted, that if any owner would have been

liable, they were fo too (c).

:

On the fame principle, there is no doubt but they are fub

ject to the land tax. So, a corporation ſeiſed in fee oflands

for their own profit, are, within the meaning of43 El . c . 2 .

inhabitants or occupiers of fuch lands, and in refpect of

them, liable in their corporate capacity to be rated to the

poor(d).

(a) 2 Inft. 703. (b) Vid. 16 Car. 2 , c . 3 .

(c) Ironmonger's Company v. Naylor. 2 Mod. 185. T. Jones,

85. 1 Ventr. 311. 3 Keb. 719, cited Cowp. 84.

(d) Rex v. Gardner. Cowp. 79.

(

So,
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So, they are fubject to fimilar charges impofed bythe

common law: thus, a corporation are rateable to the

repairs of a church in reſpect of their corporate lands ( a ) .

So, they may be bound exclufively to the repair of a

highway, or of a bridge, or of a creek, by reaſon of the

tenure of certain lands ; fo, they may be compelled to do

fo, by a general preſcription that they have been uſed to do

fo from time immemorial, without an allegation that they

uſed to dofo, in refpect of the tenure of certain lands, or

for any other confideration, becauſe a corporation aggre

gate, in judgment of law, never dying, if they were ever

bound to fuch a duty, they muſt continue to be fo ; neither

is it any plea that they have done it out of charity ; for it

fhall be prefumed they were bound to it for fome good

confideration (b).

(a) Thursfield v. Jones . Sir T. Jones, 187.

(b) Vid. 2 Inft . 700. 1 Hawk. Leach. 369, 443. Cowp. 87.

Mayor of Lynn v. Turner.

CHAP.
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CHAP. III.

OF CORPORATIONS CONSIDERED IN RESPECT TO THEIR

INTERNAL CONSTITUTION.

CORPORATIONS having been eſtabliſhed at different

periods, and with different views, the particular conſtitu

tion of each depends on the proviſions of the charter, by

which it was erected, or on the prefcriptive ufage which

time has imperceptibly introduced . The bufinefs of this

chapter, therefore, will be, not to defcribe the precife con

ftitution of every corporation in the kingdom, or that of

any one in particular, but to confider, under diſtinct heads,

thoſe ſubjects which relate to the conſtitution of any cor

poration whatever.

SECTION I.

Ofthe different ranks ofperfons, members of Corporations.

IN corporations confifting of a ſmall number of mem

bers without a head, there is uſually no diftinction of rank,

but all are equal in rights, privileges, and authority (a).

In fmall corporations, too, which have a head, fuch as

dean and chapter, there is generally no other diftinction of

(a) Vid. ante, page 37.

rank,
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rank,butthat between the head and the body at large, all the

members of the latter being equal and co-ordinate.

Exceman

In corporations whoſe members are more numerous

and whofe concerns are more complicated, there are ufually

fome felect bodies, which neceffarily gives rife to a diftinc- create

tion and gradation of ranks. Thus, in corporate towns,

the common freemen, forming the great maſs of the cor

poration, may be faid to compofe one rank, the livery in

the city of London another, and in the greater number of

cities and towns, the common councilmen, and aldermen,

or fome equivalent deſcriptions, two others.-The com

mon freemen have, in general, only the right of exercising

their trade within the town, and enjoying the common

privileges and franchiſes of the corporation, though ſome

times the right of voting in elections : the livery are a

felect body, whofe principal privilege is that of formingCon

fome of the electoral affemblies of the corporation : the Cannolinar

common councilmen have a more immediate concern in

the government, fometimes forming a conftituent part

of the legiſlative body, which is the cafe in London, and

fometimes only a part of the general executive council : terus

the aldermen are ſtill more ſelect, forming what may be

called the privy council of the corporation, and in general

alſo a part of the common council .

A FREEMAN of a town differs from an inhabitant in

this, that a freeman is a member of the corporation, and

may or may not be an inhabitant of the town, and an in

habitant is fo called from the circumſtance of local refi

dence, and may or may not be a member of the cor

poration.

THE terms citizen and burgefs are generally fynony

mous with freeman ; but ſometimes "burgeſs" is the de

fignation of a member of a felect body, diftinct from the

Y common

lion.

artis
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THOUGH the term common councilman," and other

equivalent terms, in general mean a member of a diftinct

rank in a corporate town, yet the common councilmen do

not often, if in any cafe, compoſe a ſeparate afſembly ;

but the affembly which is called the common council, be

fide the common councilmen properly fo called, includes

the mayor and aldermen, or others of an equivalent de

nomination.

Powersand

cutieofthe

Mayoror.

THE powers and duties of the mayor, or other head

officer of a corporation, depend in general on the provi

fions of the charters, or prefcriptive ufage of the corpo

perhead ration, orthe exprefs provifions of an act of parliament.

efficer
It is commonly one of his duties, as well as of his parti

cular privileges, to prefide at the corporate affemblies ; but

whether, in a corporation by charter, this be neceffarily

incident to his office, where no exprefs provifion is made

for that purpoſe, has been made a queſtion, though I do

not find it any where folemnly determined .-In the courſe

of argument, it has indeed been afferted, " that it is not

effential or incident to the office of mayor by the common

law, that the meetings of the body corporate ſhould be in

confequence of his fummons, or that he ſhould be preſent

at fuch meetings ; that if the charter exprefsly direct that

all meetings fhall be appointed by the fummons of the

mayor, and that he fhall prefide at them, then, indeed,

there can be no doubt, that all meetings without theſe re

quifites are illegal, and all proceedings at them void : but

that fuch requifites muſt be impofed by exprefs words, or

appear by neceflary implication : that if, by a clauſe in a

charter, it be provided, that, for the choice of an alder

man on the death of any of the body, the mayor and the

reft of the aldermen, or the major part of them, fhall

affemble, of this major part it is not neceffary that the

mayor
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mayor be one, and that his ſummons is not requifite to

render their affembling valid ; that it is, indeed, his duty,

as headof the corporation, both to fummon the reft ofthe

body and to be preſent and prefide at the meeting ; but that

if he refuſe to fummon them, or to attend, the others may

proceed without him : that, ifit be objected that they may

not agree on the time offuch meeting, it may be anſwered,

that whoever can carry an election when they are met,

fhall alfo decide on the time of meeting, if there be any

difference ; and that this agrees with the rule of law in

fimilar cafes that, in a commiffion of the peace to try

felonies, and to hold a court of quarter feffions, thoſe that

conftitute the court, and are to exerciſe the power, muſt

iffue the fummons : that if twenty juftices of the peace,

not having one of the quorum among them, fhould iffue a

fummons for a general quarter feffions, it would be void,

becauſe twenty juftices of the peace, among whom there

is not one of the quorum, cannot hold fuch a feffions ; but

that ifone ofthem be of the quorum, the fummons will be

good" (a) . With reſpect to the fuppofed cafe of the clauſe,,

"that the mayor and the reft of the aldermen, or the major

part ofthem, fhall affemble," and the compariſon between

it and the quorum clauſe, in the commiffion of the peace,

it may be obſerved, that they do not affect the queſtion

under confideration ; becauſe, by the natural and obvious

meaning of the words of the fuppofed claufe, the mayor

is not neceffarily one of "the major part of the mayor and

aldermen," and therefore, it is an expreſs proviſion, “ that

ſo many aldermen as are equal in number to ' the major

part ofmayor and aldermen,' may hold the meeting with

outthe
mayor.'

(a) Dict. per Sir Rob. Atkins, 3 Mod. 14, in Rex v. Sir Rob.

Atkins, and others .

Y 3

در

THERE
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THERE is one cafe, in which the judgment ſeems to

imply, that where no provifion is made by the charter,

this power is not neceffarily incident to the office of mayor.

" If a corporation," it is faid, “ be created of a mayor and

eight aldermen, with a claufe in the charter, that if any of

the aldermen die or be removed, the mayor and refidue of

the aldermen, within eight days after the death or removal,

may elect another in his place ; and in fuch a cafe the

mayor, at the time of the death of an alderman, be abſent

till afterthe eight days, and the aldermen, within the eight

days, come to the deputy, and requeſt him to affemble

Buy them, for the purpoſe of electing another within the eight
Dafonty

Mayor
days, and he refufe, and, on this, the greater number of

the aldermen affemble themſelves, without the mayorand

his deputy, and elect an alderman, THIS IS A VOID ELEC

TION, for the mayor ought to be preſent, by the exprefs

words of the charter ( a) . From this it ſeems, that if the

mayor's prefence had not been exprefsly required, the

meeting might have been held without his ſummons, and

the election made without his prefence.

recognized

IN another cafe, it is faid, "that the bailiffs, being the

head of a corporation, nothing can be done without their

preſence ; and that this is fo, though no ſpecialproviſion be

made for it by the charter."-This, however, was only

faid incidentally, for in the cafe before the court, their

prefence was exprefsly required (b) .

In another cafe, the chief Juſtice ( c) is reported to have

faid, that whenever any buſineſs is to be done by a parti

cular part only of a corporation, the preſence of the mayor

(a) Hicks v. borough of Launceston, 1 Rol . Abr. 514, cited 3

Mod. 15.

(b) 2 Lord Raym. 1237. Serjeant Whitaker's cafe in Regina v.

Ballivos, Burgenfes, et Communitatem villæ de Gippo.

(c) Lord Hardwicke.

is
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is not requifite at the affembly: but that wherever the bu

finefs is to be done by the whole corporation, the prefence

of the mayor is abfolutely neceffary (a) .

IN the cafe of a corporation by prefcription, this quef

tion can hardly ever arife, becauſe there muft neceffarily

befome ufage, one way or the other, to fhew what is the

power and duty of the mayor in this refpect in every fuch

particular corporation, independently of any general prin

ciple.

IN every other refpect, however, it may be fafely afferted, aero de 10.

that the mayor, as well as the aldermen and other felect a quided

bodies, have no other powers, authorities, or privileges, by the(fiarter

than thoſe which they poffefs by charter, preſcription, or

act of parliament.

If the King, by his charter, incorporate a town bythe

name of Mayor and twelve Aldermen, they will not have

any power as conſervators or juftices of the peace, with

out an exprefs claufe for that purpoſe : they can neither

fine nor impriſon, and if they affume fuch authority, it will

be an ufurpation ( b) ; and it is for this reafon that charters

ufually add theſe powers by exprefs words, and make the

mayor or aldermen juftices of peace or of gaol delivery ;

but they act in theſe capacities, not becauſe they are mayor

or aldermen, but becauſe by the charter they are exprefsly

annexed to their refpective offices ; and the union of dif

tinct powers in one perfon, does not confound his feveral

and diftinct capacities (c).

On the death ofthe mayor, or during the vacation ofthe Death ofthe

office, the corporation can do no corporate act, but that of theyou.

chooſing a new mayor (d) .

(a) Rex v. Duffin et al . 2 Barnard, 370.

(b) 3 Mod. 12. 2 Ld. Raym. 1030.

(c) Vid. ft . 27 H. 8, c . 24, f. 6 . (d) 21 Ed. 4, 58 a.

Y 4 IN
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In the univerfities, every matriculated ftudent (a) is a

member of the general corporation, intitled to enjoy its

privileges and immunities, and fubject to its government ;

bearing nearly the fame relation to the corporate body, that

a common freeman does to the corporation of a town : in

Oxford, the mafters regents (b) form another rank, and,

together with the chancellor or vice chancellor, compofe

the congregation ; which is a kind of adminiftrative or

executive council, and alfo an electoral affembly : the

maſters non-regents form another rank, and, together with

thoſe who compofe the congregation, form the convocation,

which is a legiſlative affembly, as well as adminiftrative and

electoral ( c) .

In the univerſity of Cambridge there are alſo the two dif

tinct ranks of regents and non-regents ; but there are not,

as in Oxford, two diftinct affemblies, poffeffing diſtinct

powers for different purpoſes : there is only one affembly,

compofed

(a) By ftudent, here, is not meant merely a ſcholar on the foundation

of any college, but every one who is a ſtudent in the common accep

tation of theword, whether he be onthe foundation or not.

(b) ofthe maſters regents there are two claſſes, magiſtri neceſſario

regentes, and magiſtri regentes ad placitum ; the firſt are all maſters of

arts and doctors in the three learned profeffions, for the first two

years after their admiffion to theſe degrees reſpectively, who have not

received a difpenfation for the ſecond year of their regency : the fecond

are thoſe who have at any time been neceffario regentes, and have

ceaſed to be fo : with respect to the congregation, the diftinction be

tween the two claffes is this ; that the firſt are bound to be prefent under

a penalty, the ſecond attend at their pleaſure, or when ſpecially

required.

(c) The non-regents, in the houſe ofconvocation, are the ſame per

fons who, inthe houſe of congregation, are regentes ad placitum : they

are bound to attend the former under a penalty, as well as the neceffario,

regentes.

Befide
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compofed of regents and non-regents, who meet at the

fame time, and in the fame place, under the name ofcon

gregation or fenate : but theſe two claffes form two dif

tinct branches of the fame affembly, under the names of

the Houſe of Regents and the Houfe of Non- Regents, and

a majority in each muft concur in every act (a) .

IN the corporate companies oftowns, there are generally

two ranks, the common freemen of the company, and

fome felect body who form the governing part : there is

likewiſe an intermediate rank, as the livery in feveral ofthe

companies of London : the common freemen have an in

choate right to have the freedom of the city at large ;

and from them the livery are nominated : the livery are the

repreſentatives ofthe company in matters concerning the

city ; they elect the members of parliament and compoſe

the common halls ; from them, too, the court of affiſtants

is taken.

In the colleges of the univerfities there are, in general,

befide the head of the college, two claffes, the ſcholars and

the fellows, each clafs having fome rights and privileges

Befide the convocation and congregation, there is another affembly,

which is held every week, compoſed of the vice- chancellor or his deputy,

the proctors and the heads of houſes, and whoſe buſineſs is to deliberate

on the protection of the privileges and liberties of the univerſity, and to

inquire into the obſervation of its ftatutes.-I confider it, therefore,

rather as a ftatutable committee, than a diftin&t rank.

(a) In Cambridge, the regents are all thoſewho have not been maſters

ofarts five years ; the non-regents, all thofe who have been maſters up

wards offive years.-There is likewiſe another ſelect body called the

caput, who muft approve of every propofition, there called a grace,

before it can be brought before the fenate.—The members do not form

a diftinct rank, but are rather a ſtanding committee, formed out ofthe

two other ranks of regents and non-regents .- Their functions are

fimilar to thofe of the lords of articles in the ancient Scotch parliament.

diftinct
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diftinct from the other ; and where there are either only

ſcholars or only fellows, or where the terms " ſcholars"

and " fellows" are fynonymous, which is fometimes the

cafe, there is generally a diftinction between junior and

fenior fellows, or junior and ſenior ſcholars .-Independent

members, ufually called fellow commoners, are mere

boarders, and have no corporate rights (a).

SECTION II.

Of the qualifications requifite for members or officers of

Corporations.

THE qualifications requifite for members or officers of

corporations, depend in general on the conſtitution, uſage,

or bye laws of each particular corporation : to intitle a

man to be admitted to the freedom of a corporate town,

the qualifications most commonly required are, that the

perfon claiming to be admitted, fhould either be the ſon of

a freeman, or have ferved an apprenticeſhip to a freeman ;

in ſome caſes, to have married a freeman's daughter (b) is

a fufficient title : and in manythe freedom may be obtained

by purchaſe. In the caſe of a title by apprenticeſhip, it

is in many places exprefsly required, that the maſter ofthe

apprentice ſhould have been refident within the town.

during the time of the apprenticeſhip, and the reaſon of

the thing ſeems to require this refidence, without any ex

prefs provifion ; as the privilege granted to the apprentice

is in reſpect of the benefit which the town may receive

(a) Cowp. 319. (b) This I underſtand is the cafe at Briſtol.

from

F
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from his fervice (a) . It frequently happens too, that where

the party claims by apprenticeſhip, birth, or marriage,

fome conditions are fuperadded by particular bye laws,

without which, if they be reafonable, he cannot compel

his admiffion.

A QUAKER, who has ſerved an apprenticeſhip of ſeven

years, is intitled to be admitted to the freedom of a cor

poration as well as any other perfon, and his folemn

affirmation, by virtue of 7 and 8 W. 3 , c . 34, is equiva

lent to taking the ufual oaths ; and that clauſe ofthe ſtatute

which provides that no Quaker, by virtue of that act, ſhall

have any office or place of profit in the government, does

not extend tothe freedom ofthe corporation (b).

THE question whether an infant can be admitted to the

mere freedom of a corporation, where there is no exprefs

proviſion on the fubject, does not ſeem to have been ever

agitated ; but, as it has been queftioned, whether he can

be appointed to a corporate office, and as the freedom of

the corporation is generally a precedent qualification to

fuch appointment, it ſeems that he may be a freeman.

WE have feen (c) , that where an infant is actually mayor,

or other chiefofficer of the corporation, this fhall not avoid

the acts of the corporation with refpect to ftrangers ; be

cauſe theſe acts are not the acts ofthe particular perfons,

but ofthe body corporate ( d) ; but this does not affect the

queftion with refpect to the members ofthe corporation .

THE firft cafe we meet with on this fubject, is that

ofthe King and White, in the 7th of George the ſecond,

which aroſe on a motion for an information against the de

fendant, in the nature of quo warranto, to fhew by what

(a) Vid. Rex v. Marſhal, 2 Term Rep. 2 , 3 .

(b) Carth. 448. 1 Ld . Raym . 337. 5 Mod. 402. Rex v. Morris .

(c) Ante, page 312. (d) Vid. Cowp. 225.

authority
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authority he exerciſed the office of burgeſs of the borough

of Calne : and the queftion was, whether, being an infant

at the time ofhis election, though he was not fworn, and

never acted before he came of age, he was capable of exer

cifing the office ? Several cafes were mentioned of the

capacity ofinfants to take the grant of an office, either in

poffeffion or reverfion, and the cafe of a corporation being

bound by a deed, notwithſtanding the infancy of the mayor,

was relied on as an authority, that an infant was eligible to

that office, from whence it was argued, that he might be a

burgefs.-The court ſaid, they thought, " if an infant was

not fit to manage for himself, he was improper to be a

mayor for the public :" but as it was a matter of law not

fettled, the rule was made abfolute to have it folemnly

determined (a) ; but what was the event does not ap

pear.

THE only other cafe we find on this fubject, is that of

the KingandCarter, inthe 15th of George thethird, which

was an information, in the nature of quo warranto, againſt

the defendant, to fhew by what authority he claimed to

exerciſe the office of burgefs of the borough of Portf

mouth (b). The information alleged, and it was admitted

in the plea, that this office and franchiſe of a burgeſs had

been, and ftill was, a place, office, and franchife, ofgreat

truft and pre- eminence within the faid borough, touching the

rule and government ofthe faid borough, and the adminiſtra

tion ofpublicjustice. The plea then fet forth, that within

the ſaid borough there had been, and then of right ought

to be, an indefinite number of burgeffes . That by a charter

ofCharles the firſt ( c), the mayor, aldermen, and burgeffes,

were incorporated under the name ofMayor, Aldermen,

-

(a) Rex v. White, B. R. H. 8.

(b) Rexv. Carter. Cowp. 220 . (c) 3 Car. 1.

and



OF CORPORATIONS.
333

and Burgeffes of the borough of Portsmouth that the

charter nominated the firft mayor, and twelve perſons, to

be aldermen, and then granted "that it ſhould and might

be lawful for the mayor and aldermen, &c. or the major

part ofthem, from time to time, and at all times then after

for ever, when and as often as it ſhould appear to them to

befit and neceſſary, to name fo many and ſuch perſons to

be burgeffes as they ſhould pleaſe, and to the burgeffes ſo

chofen, to adminifter an oath for their faithfully executing

the office of burgefs. The plea further ftated, that this

charter was accepted by the then mayor and burgeffes of

the borough, and that the defendant, on the 18th of May,

1751 , was elected by the major part of the mayor and alder

men; and that before he took upon himfelf to exercifethe

place, office, and franchife of fuch burgefs, he was duly,

and according to the ufage of the faid borough, fworn intọ

the faid office.

:

THE replication fet forth other parts of the charter, and

then ſtated, that the defendant, at the time of hisfuppofed

election to be a burgefs, was of the age of five years and

ten months, and no more.-The rejoinder ftated, that at

the time the defendant wasfworn into the place, office, and

franchiſe of one of the burgeffes, &c. he was of the full

age of twenty-one years ; and to this the plaintift

demurred.

AMONG other arguments againſt the right ofthe de- Cases of

fendant, it was obferved, that the inconvenience and mif
fas

chief ofadmitting infants offuch an age, would be fatalto

almoſt all the corporations of the kingdom; that every

borough would become a monopoly, and the inftant an

alderman's fon had breath he would be a burgeſs, and no

others would be admitted ; that if one infant might be a

burgefs, others might ; fo that all, or the greater part of

3
the
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the burgeffes, might be infants in their cradles, by which

means one integral part of the body would be at leaſt ſuf

pended, ifnot totally loft : that the King's charter would

be perverted, and the power, which he had delegated to

many, would be confined to the hands of a few: that many

corporations would be wholly diffolved ; for that no func

tion, in which the concurrence of burgeffes was neceſſary,

could be exerciſed till fome of this body of childhood had

attained the age oftwenty-one years : that in the caſe of this

borough, neither mayor nor juſtices, during the infancy

ofthe burgeffes, could be elected : that the inconvenience

offufpending the powers of corporations had been fo fully

feen by the counfel for the defendant, that on fhewing

cauſe againſt the information, it was thought neceffary by

fome to contend, that there was no reaſon why the bur

geffes fhould not be admitted and act during their infancy :

but to this it was contended, it was a fufficient anſwer ;

"that they had neither diſcretion to act, nor capacity to

take oaths, bothwhich are required by law."

To this it was anſwered in favour of the defendant, that

an infant was eligible to the office of burgefs, though he

could not act till of full age. That the crown might, in

the original grant, have nominated an infant to be mayor or

burgefs ; and if fo, thofe to whom the right of the crown

was delegated had the fame power. But, on the fuppo

fition that an oath was neceffary, it was contended, that

an infant who is chofen a burgefs, is not obliged to be in

ftantly ſworn into the office ; and that it is fufficient ifhe

be of age at thetime he takes upon himſelfto act ; in many

corporations, it was faid, perfons were burgeffes by

birth (a) ; that titles by fervitude or marriage of a burgeſs's

(a) This cannot be in the fenfe in which " burgeſs" is taken at Portſ

mouth, where it evidently means a member of the ſelect body in which

the government of the place is vefted .

daughter
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daughter were not unfrequent before the age of twenty

one ; and that in fome it was cuftomary to fwear them in

at the age of twenty, which was the cafe at Newcaſtle :

that no principle of law was more clear, than that an in

choate right to be a burgefs, might veft in an infant, and

wherefuch right did veft, a mandamus would lie to fwear

him in at the legal age of twenty-one, or fuch other time

as cuſtom might have eftabliſhed : that no authority had

been cited to the contrary ; that all the objections which

had been made, were founded upon matter fubfequent to

the act oftheir being elected ; but that theſe were not ſuf

ficient to bar the right of an infant, who had by law a ca

pacity to take any thing which does not affect the common

wealth. In this cafe it was apparent on the record, that

there could be no neceffity for his acting as foon as he was

elected ; for the number of burgeffes was by the charter

made indefinite ; and if the number of infants ſhouldbe

too great, a fufficient number of perſons, qualified to hold

the neceffary offices of the corporation, might at any time

be added ; that confequently no inconvenience could ariſe

from infants being elected, and as there was no law againſt

it, the defendant was well intitled.

THE Court obferved, that this was a corporation which

derived its conftitution from the charter ofthe King, and

that their whole power arofe from it : it followed, therefore,

that they were bound to act according to the powers and

directions which it contained : that there certainly were

fuch inchoate rights as had been mentioned, to be com

pleated when the parties came of age, and the queſtion

was, whether the King had by this charter given the cor

poration a power to grant inchoate rights to infants ; it

did not depend on the capacity or incapacity of infants to

take ; if the King had not given that power, there was an

end
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ter were,

end of the defendant's title. The words ofthe preſent char

that they might, as often as it ſhould appear to

them to be fit and neceſſary, elect fo many andſuch perſons

to be burgeffes as they ſhould pleaſe, and to fuch perſons

fo chofen, fhould adminiſter an oath faithfully to execute

the office ;" this fuppofed the mayor and aldermen, &c.

to exercife theirjudgment in electing perſons to be burgeffes ;

it was meant that their power ſhould be exerciſed when it

was fit and neceſſary for the prefent purpoſes of the corpo

ration, and that the perfons chofen fhould be fuch as were

capable of taking upon themſelves the immediate execution

of the office ; that the election and fwearing were clearly

intended to be at one and the ſame time, and that till fworn

the perfons choſen were not compleat burgeffes ; but this

was not an election, but a contingent nomination, which,

perhaps, might never have taken effect ; becauſe the party

might not have lived ; other perfons than thoſe who elected

him, might, at ſuch a diſtance as fixteen years, have to

fwear him in ; difputes might ariſe about the identity of

his perſon, and many other inconveniences might enſue.

-On theſe grounds judgment was given againſt the

defendant.

FROM the principles on which this cafe was decided, it

Audifauris.may fairly be concluded, that where neither the proviſions

scapable of

benigelecteda

Burgess.

of the charter, nor the ufage of the corporation, expressly

authorife the election of an infant into a corporate office,

he is not capable of being elected ; for, in this cafe, there

was no negative provifion on the fubject,

THATrefidence within a corporate town is not neceffa

rily a previous qualification for the freedom ofthe corpo

ration, and that the freedom, when once obtained, is not

forfeited by non-refidence, every day's experience proves :

but by the conſtitution of the corporation, whether by

preſcription,
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preſcription, or the express words of the charter, reſidence

may be requifite as a previous qualification (a) : and,

where that is the cafe, the Court of King's Bench will

grant leave to file an information, in the nature of quo war

ranto, againſt the governing part of the corporation, for

admitting perfons non-refident. This was done in the

cafe ofthe mayor and aldermen of Hertford, after ſeveral

motions and debates at the bar ; and in one book (b), Holt

is reported to have faid on that occafion, " that if the de

fendants were found guilty, they fhould be fined ;" from

which we might be led to fuppofe, either, that he thought

they could have no power to admit fuch perfons to the free

dom ofthe town ; or that in this particular cafe it was ma

nifeftly contrary to the conftitution . But, in another

book(c), we are told, "that the motion was pretended to

be onthe behalf of the freemen, on whofe rights the exer

cife of this power was alleged to be an incroachment, and

that an information was granted, becauſe it was a queftion

ofright, and there was no other way to try it, nor to re

dress the parties concerned :" from which it would feem

that it was doubtful, whether in this particular cafe, the

governing part of the corporation actually poffeffed this

power ; and this is confirmed by what was done in a fub

fequent ftage of the cafe, and the reafon given for what

was then done : the procefs which had iffued was quafhed,

on the ground that the profecutor had not given fecurity

for cofts, which was thought neceffary, becauſe the in

formation might be vexatious (d) .

IN a cafe long ſubſequent to this ( e ), an application" was

made for leave to file an information, in the nature ofquo

(a) Vid. 1 Barnardiſton , K. B. 138 .

(b) 1 Ld. Raym . 426.

(d) 1 Salk. 376 .

(e) 2 G. 2. Anon.

(c) 1 Salk. 374.

Carth. 503. This cafe was in the 10 W. 3.

1 Barnard , 137, 138 .

Ꮓ

•

warranto
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warranto, againſt ſeveral perfons for acting as freemen of

the city of Gloucefter, not having been refident there at

the time oftheir election : the point on which this queſtion

turned was, whether the acting part of the corporation

could make honorary freemen. In fupport ofthe applica

tion, it was contended, that no corporation could do this,

unleſs they had a prefcription, or a clauſe in their charter

tofupportthem in it. It was true, indeed, that this had been

fometimes done in compliment to noblemen and others of

the firſt diſtinction ; but that was only by connivance, and

could not warrant what had been done in the preſent caſe,

in which one hundred and nineteen ftrangers had been ad

mitted to the freedom of the city at once : in this corpo

ration, too, the freemen enjoyed very important privileges,

and among the reft, that ofbeing toll-free throughout the

kingdom ; that by the fame authority by which they had

made thefe one hundred and nineteen freemen, they might

make every perſon in the kingdom free, and thus take

from the King a confiderable part of his revenue ; ifthey

claimed this authority by preſcription, the charter of

Charles the fecond, which they had accepted, had clearly

taken it from them, by incorporating them by the name of

cives refidentes et inhabitantes . But the court were of

opinion, that every corporation might make free of it what.

perfons they would ; that this was a power incident to

corporations of common right, unleſs there was a preſcrip

tion, or express words in the charter to the contrary ; and

that in this particular cafe the charter did not take away

this power, for that all charters ofincorporation were in

the fame form .

Residences WHERE a man is already a member of a corporation,

meneurofthe refidence is not a precedent qualification to his being chofen

Corporative to a corporate office, unless exprefsly required by the con

ftitution
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ftitution of the borough (a) ; but though refidence be not avecessary

required at the time of the election, an abfent perfon muſt exifidelity

not be chofen collufively for any finifter pupofe, and ifhe
corporate Office

be, the election will be abfolutely void. The corporation unrequire.

of Cambridge, on the charter day for the election of bythe constits

a mayor, elected a perſon who was an officer in the armytion ofthe Boro

just gone to North America, and without the leaft proba

bility of his returning till long after the year would be ex

pired : The electors were fufficiently apprized of the fact,

at the time ofthe election, and foon afterwards had exprefs

notice given them of it, but refuſed to proceed to a new

election ; and it appeared they had elected this abfentee for

the purpoſe that the preceding mayor might hold over,

which it was pretended he might do by ancient uſage, and

by virtue of a charter of Charles the fecond. The court

of King's Bench held that this was merely a colour to

avoid any election at all : that the electors had choſen this

perfon becauſe they knew it was impoffible for him to

execute the office, and that the election was abfolutely

void(a).

Bythe provifions of a charter, refidence may be required

as a previous qualification for fome offices and not for

others. By a charter granted by Charles the firſt to the

city of Exeter, it was provided, that for the future the

COMMON COUNCIL fhould be elected de difcretioribus civi

bus et inhabitantibus civitatis prædicte ; and further, if any

freeman of the city fhould refuſe to execute any ofthe

offices within the city, he fhould be grievously puniſhed.

Aperfonbeing afreeman, but not an inhabitant, was elected

to the office ofcommon councilman : an application being

(a) Cowp. 539.

(b) Rex v. mayor, bailiffs, and burgeffes of Cambridge, 4 Bur.

2008.

Z 2 made
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made for leave to file an information againſt him in the

nature of quo warranto, the question was, whether he was

qualified to be choſen.-In favour of the defendant it was

contended, that he was within the general rule, "that

where the inhabitants of a town are incorporated, and no

provifion made, out ofwhom the officers of the corporation

fhall be elected, they may be elected out of the freemen.

at large, as well as out of the inhabitants." Some diffi

culty, it was confeffed, arofe from the words ofthe char

ter, which feemed to make inhabitancy a neceffary qualifi

cation for a common councilman : but as to this, it was

contended, that the words might be conftrued as a direc

tion, pointing out what would, in general, be moft proper,

rather than as a reftriction, rendering previous inhabitancy

abfolutely neceffary ; and the fubfequent claufe ofthe char

ter, by which " all the freemen, inhabitants or not inhabi

tants, were to be puniſhed in caſe they refuſed to execute

the offices within the corporation," juftified this conftruc

tion. The court obferved, that the charter had provided

exprefsly, in many other inftances, that elections fhouldbe

out of the freemen at ' large, as well as thoſe inhabiting

within the city; that the fubfequent claufe might be con

ftrued, reddendofingulafingulis, that the freemen at large

ſhould be puniſhed for refuſing thofe offices of which they

were capable, and that the freemen inhabitants ſhould be

puniſhed for refufing to execute thofe for which they alone

were qualified : the words civibus et inhabitantibus, there

fore, they thought, required the concurrence of both qua

lifications in one perſon (a ) .

WHEN inhabitancy is required as a previous qualifica

tion, a queſtion may fometimes be raiſed, as to what cir

cumftances fhall conftitute a fufficient inhabitancy for that

(a) Rex v. Heath. I Barnard, 416.

purpoſe.
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purpoſe.-A rule was granted againft one Pool, calling on

him to fhew caufe why an information fhould not go againſt

him for exerciſing the office of capital burgefs in the town

ofNew Radnor, not having been an inhabitant at the time.

ofhis election ? In fhewing caufe againſt this rule, it was

urged, that the claufe in the charter, relating to this fubject,

only declared, that no capital burgefs fhould exercite his

office any longer than he was an inhabitant within the bo

rough, which was not an expreſs declaration that the can

didate ſhould be an inhabitant at the time of his election :

that the prefent defendant had, in fact, come with his

family, and inhabited in the town, before the application

was made for the prefent rule ; and that the court would

now determine this point in his favour, without putting

him to the expence of a fpecial verdict : in fupport of

whichfuggeftion the cafe ofthe town of Pomfret was inen

tioned, which was faid to be a cafe of more difficulty than

the prefent. There the charter required, that no perfon

ſhould be mayor who was not an inhabitant at the time of

the election. A perfon came and lodged at an innfor a

month, and the court determined that to be a fufficient in

habitancy to qualify him for fuch election, and refuſed the

information. This feems, howeyer, not to have been an

accurate ſtatement of that cafe ; for in another place ofthe

fame book (a ) it is cited in theſe terms ; "The Chief

Juftice faid, that in the cafe of Sir William Lowther the

court refuſed granting the information againſt him for

exercifing an office in the borough of Pomfret, though it

appeared thathe took a houfe in the borough to qualify

himfelfonly the day before the election. "-In the cafe of

the town ofNew Radnor, the court made the rule abſo

Jute, becauſe they thought this a matter proper to be

(a) 2 Barnard, 439.

Z3 determine
d
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determined in a more folemn way than by motion.-I

apprehend, however, that in this cafe, the difficulty was

not about thefact of previous inhabitancy, becauſe it does

not ſeem to have been pretended by the defendant, but

whetherthe terms of the charter actually required it (a).

On an iffue in an information, in the nature of quo war

ranto, whether the defendant was an inhabitant at the time

ofhis election to the office of capital burgeſs of the borough

of Orford; It was proved that he was born in the town,

that he ſerved an apprenticeſhip with his father, and lived

a journeyman with him ever fince : in oppofition to this

evidence, it was contended, that to make him an inhabi

tant he ought to have been an houſekeeper ; and the judge

declared his opinion to be, that to make him an inhabitant

withinthe intent ofthe charter, he ought not only to have

been an houſekeeper, but to have paid fcot and lot, and to

have been rated and paid taxes to the poor (b) .

In another cafe arifing in the fame borough of Orford,

where it appeared that the defendant chiefly refided in a

neighbouring village, but that he occupied a houſe within

the borough, of which part was let out in lodgings, and

the reft was in his own hands ; that he was rated for this

houſe and was churchwarden that year : this was held a

fufficient inhabitancy (c).

AFTER the reftoration of Charles the fecond, fome ap

prehenfions were entertained, that queſtions might ariſe

concerning the validity of elections of magiftrates, and

other officers and members in corporations, which might

have been irregularly made during the time ofthe civil

war: in order, therefore, to fecure the peace of corpora

(a) Rex v. Pool. 2 Barnard, 93, 94.

(b) Id. 408. Rex v. Mallet and others .

(c) Rex v. Scolden and others . 2 Barnard, 439.

tions,
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tions, and, if poffible, to perpetuate the fucceffion in the

hands of perfons well affected to his Majefty and the

eſtabliſhed government, a ftatute (a ) was made, empow

ering his Majeſty to appoint commiffioners to enquire into

the ſtate of all the corporations ofthe kingdom : by this

act, every perſon who on the 24th of December, 1661,

fhould happen to be mayor, alderman, recorder, bailiff,

town clerk, common councilman, and other perfons then

bearing any office of magiftracy, or place of truft, or other

employment relating to the government of cities, corpora

tions, and boroughs, the Cinque Ports and their members,

and other port towns, were required, at any time before

the 25th ofMarch, 1663 , at the defire ofthe cominiffioners,

or ofany three of them, to take the oaths offupremacy and

allegiance, together with another oath preſcribed in the

act (b), and at the fame time to fubfcribe a declaration

againſt the folemn league and covenant (c) ; and the office

and place of every fuch mayor or other officer who ſhould

refuſe to take the ſaid oaths, and ſubſcribe the faid declara

tion within the time prefixed, were declared to be to all

intents and purpoſes void, as if the perfon refufing were

(a) 13 Car. 2 , ft. 2. c . 1 , of which fee the preamble . This is what Coboratre.

JestElets.

is commonly called the Corporation Act . The act which is uſually'

coupled with it, under the name of the Teſt Act, is 25 Car . 2. c . 2 .

(b) I, A. B. do declare and believe, that it is not lawful, upon any

pretence whatſoever, to take arms againſt the King : and that I do ab

hor the traitorous poſition of taking arms by his authority againſt his

perfon, or against thofe that are commiffioned by him : fo help me

God.

(c) I , A. B. do declare, that I hold that there lies no obligation

upon me or any other perfon, from the oath commonly called the

Solemn League and Covenant ; and that the fame was in itſelf an un

lawful oath, and impofed upon the ſubjects ofthis realm, againſt the

known laws and liberties of the kingdom.

Z 4 actually
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actually dead.—The commiffioners, or any three of them,

during the time of their commiffion, which was appointed

to expire on the 25th of March, 1663 , were authoriſed

to tender the oaths and declaration to perfons coming

within the defcription of the act— and they, or five of

them, had full power, by warrant under their hands and

feals, to diſplace fuch perfons as they, or the major part of

them then prefent, fhould deem it expedient for the public

fafety to have removed, although fuch perfons ſhould have

taken and fubfcribed, or fhould be willing to take and fub

fcribe, the faid oaths and declaration .-The commiffioners,

or any five or more of them, were further veſted with

power to reftore fuch perfons as might have been illegally

removed, and to put into the offices or places which fhould,

in confequence ofthe powers ofthe commiffioners having

been put in execution, have become void, fuch perfons

members, or who had been members of the reſpective

cities, &c. as they ſhould think fit ; who, on taking the

oaths and fubfcribing the declaration, fhould hold and en

joy the faid places and offices, as if they had been duly

elected according to the charters and former uſages of the

refpective cities and other places.

AFTER the expiration ofthe commiffion, the three oaths

and declaration were directed to be tendered to the

feveral perfons before defcribed, by thoſe perſons reſpec

tively, who, by the charter or ufages of the reſpective

cities or other places, ought to adminifter the oath for duly

executing the refpective offices--and in default offuch

perfons, by two juftices ofthe peace, within the faid cities

or other places, for the time being, if there ſhould be any

fuch, or otherwifeby two juftices of the peace, for thetime

being, ofthe reſpective counties within which the ſaid-cities

or other places were.

*

SOON
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SOON after this act, a burgefs of Nottingham, being

removed for not having taken the oath, and fubfcribed the

declaration, applied for a mandamus to be restored, on the

ground that a "burgefs" not being mentioned, was not

within the meaning of the act, being no way interefled in

the government : but it appearing in the return, that the

burgefles were part ofthe common council, and hada voice

in the election of parliament men, a peremptory mandamus

was refufed (a) .

BUT the oath prefcribed by this act having been for a

long time omitted to be taken, and the declaration to be

fubfcribed, and confiderable doubts having been enter

tained, in confequence of that omiffion, whether there

remained any obligation on officers of corporations to

fubfcribe this declaration (b) , the ftatute of 5 G. c. 6.

confirms the ſeveral perfons in their places and offices,

notwithſtanding fuch omiffion, and entirely repeals fo

much of the act of Charles as relates to the oath and

declaration there recited.-So that, at prefent, any ma

giftrate or officer in a corporation, is obliged only to

take the oaths of fupremacy, allegiance, and abjuration (c),

befide

(a) 1 Keb. 777. (b) Vid. Rex v. mayorofTaunton . 1 Str. 120.

(c) In none oftheacts ; 12 and 13 W. 3 , c. 2. 13 and 14 W. 3, c.6 .

1 Ann. ft. 1 , C. 2. I G. 1, ft. 2. c. 13, which prefcribe the oath of

abjuration, is there any exprefs mention of officers in corporations ; but

theyſeem to be included in the general defcription of the latter, f. 22,

which provides " that all perfons whatfoever, who by virtue ofany
law

now in being, are or wouldbe obliged, if this act was not had or made,

to receive thefacrament according to the ufage ofthe church ofEngland,

and to make and fubfcribe the declaration againft tranfubftantiation ,

or either of them, on any occafion whatſoever, ſhall continue obliged, in

all fuch cafes, to receive the faid facrament, and make and ſubſcribe the

faid declaration, together with the oaths appointed by this act (which are

the
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befide the customary oaths relative to his place or of,

fice (a).

Bythe fame ftatute of Charles the fecond, it is enacted,

that after the expiration of the commiffion, " no perſon

fhall be placed, elected, or chofen to any office before

deſcribed, who fhall not have, within one year next before

fuch election or choice, taken the facrament ofthe Lord's

Supper, according to the rites of the church of England

and in default thereof, every fuch placing, election,

and choice is declared to be void."

Bytheftatute before mentioned of5 G. c. 6. perfons who,

before that ftatute, ought to have taken the facrament within

the year before their election, but had omitted fo to do, are

indemnified and diſcharged from all incapacities, diſabilities,

forfeitures, and penalties, arifing from fuch omiffion ; and all

their acts, and the acts not then avoided ofany who had

been members of any corporation, are declared to be as

good and effectual, as if all and every ſuch perſon and per

fons had taken the facrament in due manner. And it is

enacted that "no perfon or perfons who fhall be thereafter

placed, elected, or chofen, in or to any the offices afore

faid, fhall be removed by the corporation, or otherwiſe

profecuted for or by reafon of ſuch omiffion ; and that no

incapacity, diſability, forfeiture, or penalty, fhall be in

curred by reaſon ofthe fame : UNLESS fuch perfon be ſo

removed, or fuch profecution be commenced, within six

MONTHS after fuch perfon's being placed or elected into

-

the oaths of allegiance, fupremacy, and abjuration) , in fuchmanner, and

under fuch penalties in cafe of neglect, as is required by any former law.

In point of fact, the oath of abjuration is taken by the officers of the

city of London, and, I believe, by thoſe of other corporate cities and

towns.

(a) Vid. IW. andM. ft . 1 , c. 8, f. 14. 1 W. andM. ft. 2, c . 2 , f. 3 .

his
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his refpective office ; and unleſs, in cafe of a profecution,

the fame be carried on without wilful delay.

By a ftatute ( a ) made in the first year of William and

Mary, it is enacted, thatcertain penal ftatutes (b) enjoining

uniformity inthe fervice ofthe church and the adminiftra

tion of the facraments, and inflicting penalties for offences

of certain defcriptions, with respect to diffenting from the

church, fhall not be conítrued to extend to any perſon or

perfons diffenting from the church of England, who fhall

take the oaths mentioned in the ftatute i W. and Mary,

c. 1. (c), and who fhall make and fubfcribe the declaration

mentioned in the ftatute 30 Car. 2 , ft . 2, c, 1. ( d) , which

oaths and declaration the juftices of the peace, at the gene

ral quarter feffions ofthe peace, to be held for the county

or place where fuch perfon fhall live, are by this act re

quired to tender and adminiſter to ſuch perſons as ſhall

offer themſelves to take, make, and ſubſcribe the fame, and

to keep a regiſter offuch fwearing and fubfcription.

IN confequence of this ftatute, a queſtion was long agi

tated, whether the ftatute of Charles the fecond operated

as an abfolute prohibition to elect proteftant diffenters to

offices in corporations, or whether, though they could not

claim the right of being elected, yet, if actually elected, they

could refuſe to ſerve the office .

In the next year after this act, we find a cafe in which it

was decided, that a diffenter actually elected to an office

might refuſe to ſerve.-It was an action of debt brought by

the mayor and probi homines of Guildford againſt one

Clarke, to recover the penalty of 20l. which he had for

(a) 1 W. andM. c . 18, f. 2.

(b) 23 El . c . 1. 29 El. c . 6. 1 El. c. 2 , f. 14. 3 Jac. 1 , c. 4 & 5.

(c) Theſe are the oaths of allegiance and ſupremacy.

(d) The declaration againſt tranſubſtantiation .

feited
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feited in confequence of a bye law, for not taking upon

himfelf the office of bailiff, to whichhe had been elected.

He pleaded the ftatute of Charles the fecond, and further

faid, that he was, and at the time of the election was, a

proteftant fubject ofthe King and Queen, and a diffenter

from the church of England, and that he had not received

the facrament within a year before the election, by reafon

whereofhe was not capable of being elected to the faid

office, and that the election, by reaſon of the ſaid act, was

void. To this plea the plaintiffs demurred ; and in ſupport

of the demurrer, the cafe of Sir John Read was cited, who

had feveral years before been made fheriff of Hertford

fhire, though he was then under fentence of excommu

nication, and confequently could not receive the facra

ment; and therefore, after he had held the office for three

months, he had deferted it, and did not attend the affizes,

for which he was fined 500l , and after argument in the

Exchequer, where it was contended, that the act of25

Car. z, commonly known by the name ofthe Teft Act,

avoided the office on account of his not having taken the

facrament, which he was difabled to do by reafon of his

excommunication ; yet he was adjudged in the court of

Exchequer to pay the fine of 500l,

THE Court, however, in the prefent cafe held, that the

matter pleaded by the defendant was a good bar ; for, as

the ftatute 13 Car. 2, had enacted, that none should be chofen

who had not received thefacrament within one year before his

election, and as there could be no refufal before the election,

itwas plain that the defendant had not incurred the penalty

ofthe bye law. And they faid that this cafe differed from

that of Sir John Read ; becauſe he was once actually in

the office, and therefore bound to do every thing neceffary

for his proceeding in it : but that in this cafe, to make a

default
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default in the defendant, there must have been an election

antecedent, and the election of fuch a one as the defendant

was abfolutely prohibited by the ftatute.

FOUR years after this occurred the cafe of Larwood,

which was an information brought againſt him for not

fervingthe office of theriff in the city of Norwich, to which

he had been elected.-He pleaded the ftatute of Charles,

and that he was a proteftant diffenter from the church of

England, and had not received the facrament within the

year preceding the election, as that act provides, by which

he was incapacitated to execute the office, and that there

fore the election was void, and that, after the election, and

before the first of Auguft, the time for entering on the

office being the 29th of September, he gave notice to the

mayor, &c. of this difability, &c. The Attorney Gene

ral replied, that the defendant ought to have received the

facrament yearly, and that he ought not to take advantage

of his own wrong or default. The defendant, in his re

joinder, pleaded the act of William and Mary before men

tioned, which gives liberty of confcience to all proteſtant

diffenters, and fhewed that he took the oaths mentioned

in 1 W. and M. c. 1 , and fubfcribed the declaration at the

general quarter feffions, thus bringing himfelf within the

compafs ofthe toleration act.-To this the Attorney Ge

neral demurred, and the defendant joined in demurrer.

THE Court concurred in opinion, that the rejoinder was

a departure, becauſe it did not ftrengthen the bar, and faid

that the matter of it ought to have been pleaded at first,

which he had an opportunity of doing.

THEY were alſo of opinion, for reafons which feem by

no means fatisfactory (a) , that the toleration act was a pri

vate

(a) 1. Becauſe, time out of mind, there was a difcipline eſtabliſhed

in the churchof England, which all perfons were obliged to obferve, by

the
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vate ſtatute, and that therefore the court could not take

notice ofit, unleſs it were ſpecially pleaded .

WITH refpect to the plea, one judge (a) argued in

favour ofthe defendant, that it was good ; for that the de

fign ofthe ſtatute of Charles was to exclude men who were

not ofthe church of England, from all offices which con

cern the government, and that therefore the defendant

being a diffenter was altogether difabled : that it was un

reaſonable to puniſh a man for not doing that which the law

difables him to do : and in fupport of his argument, he

cited the cafe of Clarke before mentioned, as an authority

directly in his favour ; which it certainly is, for it is in

effect the fame cafe as the prefent.

THE two other judges ( b ) held that the plea was bad,

becauſe, they ſaid, that the defign of the ſtatute of Charles

was not to exempt any perſon from executing an office to

which he was bound before ; but to compel him to qualify

himſelfforthe execution of it ; and that it was intended to

difcourage diffenters, and not to favour them : but that to

allow this plea would be to conftrue the act much to their

advantage ; for that thefe offices were not profitable, but

chargeable and full of trouble.-They further faid, thatthe

King had a natural intereft in every fubject, and might

compel him to ferve him in any function, of which he

fhould judge him capable, and no body could be exempt

from the office of ſheriff, butby act of parliament or letters

the common law, before the reformation ; and fince that time by the

ftatutes of Edward 6, and 1 Eliz. fo that the law took no notice of

diffenters before this act ; and , therefore, it was a private act.

2. Becauſe it does not extend to all diffenters from the church, but

only to thoſe who go to the feffions, and there take the oaths, and ſub

fcribe the declaration . 1 Ld. Raym. 30.

(a) Sir Samuel Eyre. (b) Holt, C. J. and Sir Giles Eyre.

patent.
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patent.-Laftly they faid, that no man fhould take advan

tage ofhis own diſability, as no man can plead that he is a

fool, or non compos. Ifa man, indeed, were difabled by a

judgment to bear an office, he ſhould be excufed, quiaju

dicium redditur in invitum ; yet where he might remove

the ſentence, as in the cafe of excommunication, he ſhould

not take advantage of it : and in this cafe, the defendant

not having qualified himſelf as he ought to have done, he

ſhould not take advantage of his own difablity (a).

" BUT one judge, and the Lord Keeper, as it was faid

at the bar, being of a contrary opinion ; viz . that the de

fendant was fufficiently puniſhed by the corporation act, in

being difabled to hold any office or employment of profit,

and that to puniſh him by an information, would be a

double puniſhment for one offence, which the law would

not allow ; therefore, there being a capias againſt the de

fendant pro fine, and he now appearing in court, he was

fined five marks and no more" (b).

THIS point, however, was finally determined in the cafe

of Harriſon and Evans, in favour ofthe exemption.- Har

rifon, as chamberlain of London, levied a plaint in the

fheriff's court of the city, againſt Evans, in a plea of debt

for 6ool. for not ferving the office ofſheriff, having been

duly nominated, elected, and publicly called upon to give

his confent to take upon him the office, purſuant to the

charter of King John, the acts of common council, &c.

The defendant pleaded firft the corporation act ; then the

toleration act (c) ; and then to this effect: that the office

offheriffs of London, is an office to which the proviſions

(a) Rex et Regina v. Larwood. 1 Ld. Raym. 29. 4 Mod. 269 .

Comb. 315. (b) 4 Mod. 274.

f.I(c) 13 Car. 2, ft. 2, c . 1, f. 12, and 1 W. and M. c. 18,

given before in page 346,

2, as

of
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of the corporation act extends ; that he was, and at the

time of the pretended election of him to the faid office, was

a proteftant diffenter, qualified agreeably to the terms of

the toleration act, and that he had not, within one year

next before the faid pretended election, taken the facra

ment of the Lord's Supper, according to the rites of the

church of England, nor had ever, nor could he in confci

ence take the fame, and that he was not bound by law to

take the fame, of which the liverymen ofthe city had due

notice at and before the time ofthe election ; that, by

reafon of the premiffes, the faid liverymen were prohibited

from electing him to the faid office ; and that he was dif

abled, and utterly incapable of being elected to be one of

the ſheriffs ofthe faid city of London, and thereby the faid

fuppofed election was void. The plaintiff, in his replication;

fet forth that part of the ftatute 5 G. c. 6, which relates to

the taking of the facrament (a).-To this replication the

defendant demurred ; the plaintiffjoined in demurrer, and

on argument in the fheriff's court, judgment was given

for the plaintiff. The defendant brought a writ of error,

returnable in the court of huftings of Common Pleas in the

city of London, affigned the general errors, and the plain

tiff rejoined there was no error : the court of huftings

affirmed the judgment : on which the defendant obtained.

a fpecial commiffion of errors, directed to Sir John Willes,

ChiefJuftice of the Common Pleas ; Sir Thomas Parker,

Chief Baron ; Sir Michael Fofter, Juſtice of the King's

Bench ; the Honourable Henry Bathurst, Juftice of the

Common Pleas, and Sir Eardly Wilmot, Juftice ofthe

King's Bench, or any two of them, to infpect the ſaid

judgment and the affirmance of it at Guildhall . After

three folemn arguments, the judgment of the fheriff's

(a) Vid, ante, page 346 .
court
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court and of the court of huftings were reverfed on the

5th of July, 1762, by the unanimous opinion of all the

judges in the commiffion then furviving, Lord ChiefJuf

tice Willes being before that time dead (a ) .

THE following is the fubftance of the arguments on

which the judges founded their opinion. The only point

the legislature had in view, was to fecure the power to per

fons who outwardly profeffed the religion ofthe ftate.

The puniſhment of non-conformists, by excluding them

from power, was the confequence, not the object of the

law. The unhappy fituation in which the royal family

and the nation had been before the reftoration, had made

the legislature willing to guard againſt a recurrence ofthe

fame circumftances ; and therefore they thought it necef

fary to regulate the corporations in an arbitrary way, by

removing fome officers, and placing others in their room

who were better affected, and alfo by providing officers for

the future. The method they took was, to veft a power

in commiffioners to turn out whom they pleaſed, and place

others in their offices. Ofthefe they did not require any

facramental qualification ; becauſe, while the extraordinary

powerfubfifted, there was another check or controul . But,

when that commiffion expired, they did not then chooſe to

reft upon oaths and declarations, but meafured the fitneſs

ofmen by their antecedent religious habits, and made the

having received the facrament, according to the rites of

the church of England, the criterion by which that fitneſs

was to be determined . They did not propoſe it as a teſt,

to be given after the election, or at the time of it ; becauſe

they thought the charms of power in poffeffion might make

fudden converfions, which might not always be fincere.

Theintention ofthe legiflature was expreffed in the ſtrongeſt

(a) Cowp. 393 , in the notes .

A a and
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and cleareſt terms. The claufe was evidently addreffed to

the electors, and not to the perſon to be elected . It was a

prohibition moſt clearly upon the perfons who had a right

to elect. It was the voice ofthe legiflature, commanding

them not to elect perfons of a certain defcription. Ifthen

the act was prohibitory upon the electors, the confequence

would be, that ifthey, having due notice ofthe incapacity

ofthe candidate, proceeded, notwithſtanding, to the elec

tion ofa perfon declared by the ftatute to be ineligible ; the

whole proceeding was a mere nullity, in contravention of

the prohibition to the electors, wilful, open, and undif

guifed.-A right of action could not accrue tothe corpora

tion from fuch an improper proceeding, contrary to the

ſtatute, prohibited by the ftatute, and conſequently null

and void from the beginning.-Thus it ftood with reſpect

to the corporation.-As to the defendant, he was now

called upon under a penalty to ufurp an office upon the

crown, which ufurpation would ſubject him to a criminal

profecution and all its confequences .-A ftrange dilemma !

To be obliged to ufurp upon the crown, or forfeit the

penalty of the bye law. Could the bye law purge the

ufurpation ? It had been faid, that all corporations had a

right to the fervice oftheir members : under certain limi

tations they certainly had this right. But it was a right

fubject to the controul ofthe legiflature ; and in matters of

election, they muſt fubmit to fuch regulations as the ſtate

fhould think fit to make.-It had been afked, whether per

fons wholive in open contempt of all government in a ſtate,

could fhelter themfelves under this act ? The fame had

been faid in Larwood's cafe ; and it had been thrown out,

not very decently, in the prefent. In anſwer to this, it

was fufficient to fay, that the caſe of debauchees and infi

dels was not in the contemplation ofthe legiflature at the

time
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time this act was made. It was not levelled at atheiſts or

infidels, but againſt proteftant diffenters.-The defendant

did not endeavour to fhelter himſelfunder the idle excufe

to which the objection put him, ofbeing an atheiſt, de

bauchee, or an infidel : but the defendant, by pleading the

toleration act, averred that he did not live in open difobe

dience to the ordinances of the church, although he enter

tained fome fcruples in regard to the mode of adminiftra

tion in the eſtabliſhed church : he was real and fincere in

his fcruples, and lived in obedience to the ordinances of

the church. It had been faid, that the conftruction now

contended for was partial to diffenters, in excufing them.

from offices of burthen. It certainly was, and therefore

it excluded them from all corporation offices which were

attended with profit and honour.-It would be abfurd to

fay, that the fame law which excludes them from the one,

as perfons unworthy of a public truft, had ftill left them

liable to the other, whatever might be the truft attending

them . The truft attending the office of ſheriff of London,

was a high truft : if, therefore, proteftant diflenters were

excluded from offices attended with profit, merely as per

fons unworthy of a public truft, it would be abfurd to ſay,

that they ſhould be obliged to ferve the office of ſheriff.

It had been faid in Larwood's cafe, and it probably had

weight, that no man can, by his own plea, difable himſelf,

nor excufe one default by another. It was fufficient now

to fay, that Larwood's cafe, in this reſpect, was totally

different from the prefent. He had not properly pleaded

the toleration act, and therefore could take no advantage

ofit; the preſent defendant had pleaded it properly, and

ſhewn himſelfnot eligible ; he had not pleaded it to excuſe

one offence by another, but to fhew that he was guilty of

no offence at all in not having received the facrament, be

A a 2 cauſe
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caufe fince that act, it was not his duty to receive it.-In

that very cafe it had been admitted, that if a man be dif

abled by judgment to bear an office, there he was excuſed,

becauſejudicium redditur in invitum. Why, then, ſhould

not an act ofparliament excufe, which was the judgment

of the whole legiflature ? The cafe of Sir John Read,

which had been mentioned, was very different from this :

he was capable of the office at the time when he was ap

pointed to it ; his receiving the facrament was not a pre

cedent qualification ; it was fufficient if he received it

within three months after his appointment (a) : he alleged

a difability which it was in his power, and which it was

his duty, to remove (b) .

THE plaintiff afterwards brought a writ of error return

able in parliament, and on February the 4th, 1767, coun

fel having been fully heard, the following queſtion was put

to the judges : " Whether, on the facts admitted by the

pleadings in the cauſe, the defendant was at liberty,

or fhould be allowed to object to the validity of his

election, on account of his not having taken the facra

ment, according to the rites of the church of England,

within a year before, in bar of this action?" . The judges.

differing in opinion, were heardferiatim : fix of thejudges

preſent delivered their opinions, with their reaſons, in the

affirmative; and the remaining judge ( c) delivered his

opinion, with his reafons in the negative : on which it was

ordered that the judgment given by the commiffioners dele

gates, reverfing the judgments given bythe fheriff's court,

and the court of huftings, fhould be affirmed (d) .

(a) Vid. 25 Car. 2 , c . 2 , f. 2 .

(b) Burn's Eccl . Law, tit. Diffenters.

(c) Mr. Baron Perrot. (d) Cowp. 394, in the notes.

BEFORE
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BEFORE the ftatute of 5 G. c. 6, the objection of not

having received the facrament within the year, might have

been taken to the candidate at the time ofthe election ; if

he had been actually elected, it might have been taken to

his admiffion and ifhe had been actually admitted, his

title might have been impeached on this ground, at any

diftance of time at which it might have been impeachedfor

want ofany other precedent qualification .

SINCE that ftatute, the effect of this objection is to be

confidered in three different points of view. 1. When

made at the time of the election, or at any time before the

perfon elected has obtained poffeffion of the office. 2 ,

When made after he has obtained poffeffion, and before ſix

months have elapfed fince the election ; and, 3. When

made after he has obtained poffeffion, and after fix months

have elapfed fince the election (a) .

IN the first cafe, the effect is the fame as it would have

been before the ftatute ; the election, of a perfon fo dif

qualified, being ftill confidered, before he is actually ad

mitted, as abfolutely void. In the fecond, the objection.

can be carried into effect only by actual removal, or a pro

fecution feriously commenced within the time limited ; for

after admiffion, the ſtatute permits the election to be avoided

within the fix months, only by one ofthefe two modes.

In the third cafe, the objection has no effect at all ; it comes

too late the ftatute operates as a protection to the poffef

fion, and as a bar to the remedy. If a man under this dif

ability has been in poffeffion fix months, there is noremedy

(a) The words ofthe ftatute are, " after fuch perfons being placed

or elected ." I take the word placed to allude to fome other mode of

appointment than election , and not to diſtinguiſh between the election

and admiffion , and therefore I conceive the fix months are to be calcu

Jated from the time of election , and not the time of admiſſion.

A a 3
to
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to turn him out : his title ſhall not afterwards be queſtioned

on that ground ( a) .

THESE diftinctions are fupported both by the words of

the ftatute, and by the cafes which have been decided fince

it was made.

To a mandamus directed to William Nevinſon, mayor

of Appleby, commanding him to fwear John Tuftoninto

the office of an alderman of that borough : the defendant,

among other things, returned that the plaintiff was not

elected an alderman, as by the writ was fuppofed . Iffue

being joined on this fact, andit being objected at the trial,

that the plaintiff had not taken the facrament within a year

before his fuppofed election , his counſel fhewed that more

than fix months had elapfed fince the election, and there

fore contended that the ftatute in queſtion was an anſwer

to the objection; but the whole court, it being a trial at

bar, were unanimouſly of opinion that this cafe was not

within the ftatute, becauſe the plaintiff had never been

admitted, and therefore could not be removed, nor incur a

forfeiture for exercifing the office (b) .

GIBBS CRAWFORD having been elected into the office

oftown clerk of the corporation of Harwich, and having

obtained poffeffion of the office, applied to Griffith Powell,

the late town clerk, to deliver up to him the common ſeal,

books, papers, and records of the corporation, and on his

refufal fued a mandamus commanding him to deliver them

up to this mandamus the defendant returned that the

plaintiffwas not duly elected : on which the plaintiff brought

an action for a falfe return .-The declaration fhewed that

the plaintiff Crawford was duly elected town clerk on the

(a) Pr. Ld. Mansfield. Cowp . 539.

(b) John Tufton, Efq. v. William Nevinfon, mayor of Appleby.

2 Ld. Raym. 1354.

zoth
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zoth of March, 1758 ; in virtue of which election, it al

leged, that the common feal, books, papers, and records

belonged to him ; but that the defendant refufed to deliver

them ; on which the plaintiff had, on the 12th of April,

profecuted a writ of mandamus, returnable on Friday next

after one month from Eafter, 1758 ; which was accordingly

returned on that day. So that it appeared on the face of

the declaration, that this mandamus was actually returned

within fix months after the plaintiff's election to the

office.

AT the trial it was contended, on behalf of the defend

ant, that the plaintiff ought to prove his having taken the

facrament, according to the rites of the church of England,

within a year next before his election . And a verdict was

taken for the plaintiff, fubject to the opinion of the court

on this objection. In fupport of the objection it was con

tended, that " by the ftatute of George the firft, it was

open to the defendant in this caſe, becauſe the return had

been made within the fix months ; for that, although fuch

incapacity might be taken away by this ftatute, in a caſe

wherefix months had elapfed fince the election, without any

removal by the corporation, or profecution commenced and

carried on without delay ; and confequently a return that

the party was not elected, founded only on this incapacity

and diſability, but not made till after the expiration ofthe

fix months, would indeed be a falfe return, and the plaintiff

would have no need to prove his having taken the facra

ment within the year : yet in the prefent cafe, where the

return was made within the fix months, it was not a falſe,

but a true return, ifthe fact were, that he really had not

received the facrament within a year next before his elec

tion: for, asthe incapacity created bythe ſtatute ofCharles,

ftood, in this cafe, unremoved by that of George the firſt,

A a 4

<<

the
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(c

the plaintiff remained ſtill liable to a removal by the corpo

ration, or to a profecution to be commenced within fix

months." The foundation of all this reaſoning, however,

muſt have been, that this objection taken within fix months,

by any party and in any manner, was as effectual as if en

forced by removal or proſecution, which is directly con

trary to the words of the ftatute, which are that no in

capacity, diſability, forfeiture, or penalty fhall be incurred

by reaſon ofhaving omitted to take the facrament ; unleſs

fuch perfon be ſo removed, or fuch profecution be commenced

within fix months," &c. which clearly excludes every

other manner of enforcing the objection, but removal or

profecution -and Lord Mansfield faid, that as there was

here no fuch removal or proſecution within the time

limited, the plaintiff's election confequently ſtood con

firmed and became abfolute. He therefore thought this a

clear cafe, and that there was no force in the objection ; he

did not think it like the cafe of Tufton and Nevifon, be

caufe that arofe on the officers bringing a mandamus to

fwear him into his office, beingthen out ofpoſſeſſion ; whereas

this plaintiff was in poffeffion of the office, and only brought

his mandamus for the infignia, and other things belonging

to it (a) .

ON a mandamus to fwear one Marten into the office of

mayor ofWinchelſea, it appeared by a ſpecial verdict, that

the mayor muſt be chofen out of the jurats ; that the plain

tiff, on the firft of May, 1739, was chofen a jurat, and

fworn in and continued to act as a jurat till the 7th ofApril,

1740, when he was chofen mayor : and that he had re

ceived the facrament within a year before his election to

(a) Crawford v. Powell . 2 Bur. 1013. 1 Bl. Rep. 229. In this

Jaft book there is only a fhort note of the cafe, which is evidently very

inaccurate,

be
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be mayor, but not within a year before he was chofen a

jurat the queſtion was, whether the ftatute of George

the first could operate, fo as to give him the benefit ofthe

non-profecution in fix months, with regard to the previous

qualification? And the court held that it did, for that

otherwife he would be under fome degree of difability or

incapacity, when the ftatute fays exprefsly that none ſhall

be incurred (a).

In all cafes in which the objection of not having received

the facrament within the year, may be taken againſt a per

fon elected to a corporate office, I apprehend the proof of

having received it muſt lie upon him ; both becauſe it

wouldbe hard to put the oppoſite party to the proofofthe

negative, and becauſe the party claiming under an election

muſt ſhew that he was qualified to be elected.

IN the cafe of Tufton, before mentioned, it was con

tended on the behalf of the defendant, that the proof ofthis

previous qualification lay upon the plaintiff: to which it

was anfwered, firft, that at the time ofthe election this ob

jection was not made to Mr. Tufton; and this the counfel

proved by witneffes ; from whence they contended, that

he could not expect this objection would be made at the

trial, and therefore could not come prepared to meet it :

and in the next place, they faid, that ifthe defendant in

tended to infiſt on proof of this matter, he ought to have

given notice ofhis intention before the trial, that the plain

tiffmighthave an opportunity of coming prepared to prove

it, if he could . But the court were unanimous in opinion ,

that it was incumbent on the plaintiff to prove his having

received the facrament within the year, notwithſtanding

the objection had not been taken at the time ofthe elec

tion, and that no notice had been given to the plaintiff that

(a) Marten v. Jenkin . 2 Str. 1145.

he
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he would be called upon to prove it ; and they mentioned

fome other cafes in which the fame point had been fo de

termined, particularly one concerning a member of the

corporation of Buckingham ; only that in the latter, a dif

ference was taken between the caſe of a member ofa cor

poration who had been long in poffeffion of his office, and

where the proſecution was recent ; that in the firſt cafe,

notice ought to be given that this would be infifted on at

the trial, and that in the other, fuch notice was not

neceffary (a).

THE determiation in the cafe of Crawford and Powell

does not contradict this pofition ; for though the objection

made by the counſel was, that the plaintiff had not proved

his having taken the facrament ; yet the decifion of the

court went upon the principle, that even had it been proved

that he had not taken it, the objection could not have been

admitted.

BUT where a queſtion is raiſed about a perfon's title to

a corporate office after the fix months have elapſed, it is

not incumbent on him to fhew that there was no profecu

tion commenced within the fix months ; becauſe fix months'

poffeffion gives a prefumptive title : thus in the cafe of

Marten, the verdict being filent as to any proſecution, a

doubt was raiſed, whether it was fufficient for the court to

give judgment upon ; and whether it ſhould not have been

found negatively that there had been no proſecution ; and

the court held it fufficient, for that the plaintiff had nothing

more to do than to find his election, and its confirmation

byfix months' poffeffion ; that what was to avoid it ſhould

come from the other fide ; and that as it was not found

that there had been a proſecution, which it lay upon the

defendant to fhew ; they could not be warranted in ſaying

(a) 2 Ld. Raym. 1354, 1355. Vid. 1 Str. 585.

that
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that the plaintiff's election was done away ; and therefore

they gave judgment for the plaintiff ( a) .

BESIDE the oaths to government, which are to be taken

in confequence ofthe corporation act, there are oaths par

ticularly applicable to the offices of corporations, which

relate folely to the faithful diſcharge of the duty incumbent

onthe officers, or the prefervation ofthe rights and privi

leges ofthe corporate body (b) : and the taking of theſe

oaths, it is faid, may be enforced by the courts impowered

to adminiſter them, by impriſonment till the party fub

mit (c) .

BUT where the charter is filent with reſpect to an oath of

office, it is doubtful whether any fuch oath can be admini

ſtered at all, and whether, under a general power to make

byelaws, a corporation can make a byelawimpongan oath.

Iffuch an oath be prefcribed, but the charter is hient as to

the perſon who is to adminifter it, no particular perſon, it

feems, is appointed by the law to do it, but a dedimus muft

be fued out of Chancery for that purpofe ; and this is faid.

to have been the cafe of Devizes (d) .

ALL the oaths ought to be adminiſtered at the time of

the party's being admitted to the exerciſe ofthe office, and

till they are adminiftered, his title to hold the office is not

complete. -By the expreſs provifion of the corporation

act, the oaths to government are to be taken at the ſame

time with the oath of office, in default of which the elec

tion is declared to be void.-And by the ſtatute 11 G. 1,

c. 4, f. 4, the mayor, bailiff or bailiffs, or other chief off

cer or officers, who fhall be elected in purfuance ofthe di

rections of that act, fhall take the oath or oaths by law re

(a) Marten v. Jenkin . 2 Str. 1145.

(b) Vid. March, 179, 189.

(d) Vid. 1 Str. 537, 539 .I

(c) Id . ibid.

1 Barnard, 80. Rex v. Wake.

quired,
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quired, at the time of his admiffion, before the officer pre

fiding at the election .

If a corporator do not procure himſelf to be ſworn into

his office within a reaſonable time after his election, it is a

waiver ofthe election.

AN information, in the nature of quo warranto, being

filed againſt one Jordan, for ufurping the office of a capital

burgefs in the borough of Weſtbury ; he pleaded, that it

was the cuſtom for the mayor and the capital burgeffes, or

the majority ofthem, on a vacancy taking place among

the capital burgeffes, to affemble and elect an inhabitant

into thefaid office which was vacant, and that the perſon ſo

elected might be fworn and admitted at that or anyfuture

affembly that there being two vacancies among the capital

burgeffes, he was, on the 18th of October, 1709, at an af

ſembly then holden, elected into one ofthefaid two officesfo

being vacant : then he ſaid, that on the 16th of September,

1734, at an affembly then holden, he took the oath of

office ofa capital burgefs, and was then duly fworn and ad

mitted to the office of one of the capital burgeffes, being at

that time vacant. The King's coroner replied, and ad

mitted the election as fet forth in the plea, but averred that

the defendant was not fworn till 1734, though he had no

tice of his election ; that fubfequent vacancies happened,

and that the office into which the defendant was elected,

was filled up in the year 1714 : then he made three tra

verfes, one of which, and that on which the judgment of

the court was given, was that the office of capital burgeſs,

to which the defendant was elected, was not vacant at the

time he took the oath, as the defendant had alleged. To

this the defendant demurred, and after argument at the bar,

Lord Hardwicke delivered the opinion ofthe court to this

effect : that there were two matters for the confideration

of
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of the court; the manner of pleading, and the merits of

the question as to the first, the traverfe was ftrange ; for

all that was faid in the plea was, that there was a vacancy,

the traverſe to which was, that the faid office into which

the defendant was elected, was not vacant at the time ofthe

fwearing, as the defendant had alleged ; whereas the de

fendant had not alleged it : on the fuppofition, therefore,

that the defendant's plea were good on this point, he ſaid,

he ſhould not think the plaintiff's traverſe good, becauſe it

was a denial of a thing not alleged ; for though a matter

implied in the plea might be traverfed, yet it must be necef

farily implied, which was not the cafe here.—The queſtion,

therefore, was reduced to the merits which depended on

the defendant's plea ; and in order to give judgment, the

court must not refort to any part of the plea which

was brought to iffue by the country, for there might

be a good title found for the defendant, if his title

depended on the cuſtom fet out by him, which was a

cuſtom, on a vacancy of a capital burgefs, to elect one

into the office fo vacant, who was at the fame or any future

affembly to be sworn into the faid office ; which meant,

into the office into which he had been elected : but how

had the defendant brought himſelf within that cuftom ? By

ſaying that he was elected into an office then vacant, and

afterwards fworn to be a capital burgefs, the office of a ca

pital burgeſs being then vacant ; which was not all within

the cuſtom , becauſe he had not faid that he was fworn into

theſaid office . Every capital burgeſs filled a diſtinct office ;

for though, in common language, every one was faid to

hold thefame office, that only meant the fame kind of of

fice ; it was impoffible, therefore, to maintain this part of

the defendant's plea ; and as to that part which was put in

iffue, it feemed ftrange that a man mightlie by for twen

ty-three
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ty-three or twenty-four years after his election, and then

come to be admitted .-He thought this was a waiver of

the defendant's right to the office : if he had refuſed to ac

cept it, and then another had been elected in his room,

this muſt have been a waiver, and certainly a non accept

ance for fo many years muſt be confidered as fufficient

evidence of a refuſal (a).

IT feems that the perfon elected to an office muft, at his

peril, take the oaths, and that it is no excufe that they

were not tendered to him.

A MANDAMUS was directed to the mayor and com

monalty of the city of Oxford, commanding them to ad

mit one Slatford to the office of town clerk : they returned

that he had not taken the oaths according to the ſtatute of

13 Car. 2.-To this return it was objected, that it was

not faid that they had tendered the oaths, which, it was

contended, was a duty incumbent on the corporation to do

to all their officers ; for that all oaths must be tendered by

ſome perſon who had lawful authority to tender them ; and

for ought that appeared, the plaintiff might have defired to

take the oaths, and the defendants refuſed to adminiſter

them but to this it was anfwered, that the party was

bound at his peril to take theſe oaths ; and that it might as

well be faid, that it muſt appear on a return on the teſt act,

that the parfon tendered the facrament. To this the court

affented, and the Chief Juftice obferved, that the words of

the ftatute were pofitive, " that at the time of taking the

oaths of his office, he fhall take the other oaths ; " and he

mentioned the caſe ofthe King and Thacker ( b ), as a de

cifive authority on the ſubject : this was a mandamus di

rected to the mayor of Norwich, commanding him to re

(a) Rex v. Jordan. B. R. H. 255.

(b) Sir Thomas Jones, caſe 121 ,

ftore
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ſtore analderman ; to which it was returned, that the plain

tiff being elected to the office, took the oaths in the acts of

1 W. and M. and of Car. 2, and pronounced the declara

ration, but did not ſubſcribe it : the counſel excepted to this

return, becauſe it did not appear that he was required to

make the fubfcription, or that the declaration was tendered

to him to be ſubſcribed : but the court held that the tender

was not neceffary ; that the officer was bound to fubfcribe

the declaration at his peril, and that the office was void for

non-fubfcription by the very words of the act.

THE Chief Juftice further obſerved, that the defign of

this act was to fecure the government in general, and that

ofthe corporations in particular, and that therefore the

officer muft at his peril take the oaths ; and that otherwiſe

the corporation, by agreement among themſelves, might

diſpenſe with the act, which might prejudice the govern

ment (a).

ONE Hart being elected into the office of capital bur

gefs ofthe borough of Malmſbury, in the year 1714, took

all the oaths which were tendered to him at the time ofhis

admiffion, which he believed were all that he was required

to take at that time ; among theſe were not included the

oaths of abjuration and fupremacy, which, however, he

took a ſhort time after, at the quarter feffions held in Wilt

fhire. Eight years afterwards, Hart having voted at the

election of members to ferve in parliament, for a candidate

in the oppofite intereft to a great perfon (b ), who had of

fered Hart's wife one thoufand guineas the night before the

election if ſhe would perfuade her huſband to vote for the

other candidate ; the town clerk, as it was fuggefted, at

the inftigation of this great perfon, made an affidavit of

(a) Rex v. Slatford. 5 Mod. 316. Comb. 419 .

(b) Theſe are the words of the report.

Hart's
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Hart's not having taken the oaths of abjuration and fupre

macy at the time of the election, on which affidavit an ap

plication was made for leave to file an information againſt

him , in the nature of quo warranto.-The facts before

ſtated being laid before the court, in anſwer to the applica

tion ; the court faid, that “ if he did not take the oaths at

the time of his election ( a ) to be a capital burgeſs, he was

not qualified for the office, and that the length of time

which he had filled it, would not obſtruct the filing of anin

⚫ formation againſt him : but that after ſo long a time, they

would require clear proof of his wilful refuſal or voluntary

neglect to take the oaths ; and that they would certainly not

grant it on the oath ofthe town clerk himſelf, whofe fault

it was that they were not taken, and whofe duty it was to

have diſcovered the omiffion long before the preſent appli

cation (b) .

THE Corporation and teſt acts do not extend to com

mon freemen, becauſe they do not exerciſe any office re

lating to the government of the town (c ) .- By ſtatute 7

and 8 of W. 3, c . 34, it is enacted, that for the eaſe of

Quakers, they fhall, in all cafes where by law an oath is

required to be taken, be permitted to make a folemn de

claration in the words preſcribed by the act ; but by a ſub

fequent clauſe it is provided, that no Quaker or reputed

Quaker fhall, by virtue ofthis act, be enabled to bear any

office or place of profit in the government.-One Abra

ham Morrice, a Quaker, who had ferved, an apprentice

fhip inthe city of Lincoln, obtained a mandamus to be ad

(a) The word ufed is " election," but I apprehend " admiffion"

would be more proper, as in fome cafes the admiffion is at fome time

fubfequent to the election.

(b) Rexv. the mayor and burgeffes of Malmſbury, 8 Mod. 55.

(c) 2 Str. 828, borough of Christchurch .

.

mitted
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mitted to his freedom : the defendants returned that they

could not admit him, becauſe to be a freeman of the city of

Lincoln, was to have a place of profit in the government ;

each freeman being entitled to a vote in the election of two

citizens to ſerve in parliament for the city, and to have

paſture for three horfes inthe common ; and that Morrice

had refuſed to take the oaths in the common form, though

he offered to take his folemn affirmation. The principal

queftion in this cafe was, whether this was fuch a place of

profit as fell within the provifo of the ftatute, and it was

determined that it was not : the Chief Juftice obferved,

that Morrice had a precedent right to have his freedom ;

and that the Quakers were ufually admitted in London on

their folemn affirmation : and accordingly the party in the

prefent cafe was admitted (a).

APERSON who is already in poffeffion ofone office, is not,

for that reaſon, difqualified to be elected to another, whe

ther the two offices be incompatible or not : ifthey be not

incompatible, they may of courſe be held together ; ifthey

be incompatible, the election or appointment to the ſecond,

and acceptance by the party elected or appointed, vacates

the firſt .-The rule is general, applying both to offices at

common law, and to offices in corporations. Thus, if a

judge ofthe Common Pleas be appointed a judge of the

King's Bench, this vacates the office ofjudge ofthe Com

mon Pleas, becauſe it is part of the buſineſs of the one to

correct the errors of the other : fo, ifthe King's remem

brancer in the Exchequer be appointed a baron in the

fame court, the firſt office is void,, becauſe a man cannot

be a judge and a minifter in the fame court (b).

12 Mod. 190,(a) Rex v. mayor of Lincoln, 5 Mod. 402 .

(b) Pop. 28, 29.

B b So,
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So, if a town clerk be elected mayor, in a corporation

where the mayor holds a court of record, and the town

clerk is a miniſter of the court, ifhe accept the office of

mayor, the place of town clerk is ipfofacto void (a) .

AND there is no diftinction between the caſe where an

inferior officer is appointed or elected to afuperior office,

and that where afuperior officer is appointed or elected to

an inferior office . Thus, if a judge of the King's Bench

accept ofan appointment to the place ofjudge of the Com

mon Pleas, which has fometimes been the cafe, this va

cates the place ofjudge ofthe King's Bench.-The greater

number ofthe caſes that have occurred on this ſubject, have,

indeed, been of inferior officers appointed or elected to

fuperior offices ; but in the decifions no diſtinction has been

made between the two claffes.

SIR William Trelawney (b) , having been ſteward of

the borough of Weſt Loe, was elected into the office of

capital burgess, which was alleged to be an inferior office

to that ofſteward ; an application was made for an inform

ation against him, in the nature of quo warranto, for acting

as a capital burgeſs, on the ground that the office of ſtew

ard beingſuperior to that of capital burgefs , he was ineligible

to thelatter in anſwer to the application, it was contended,

that the offices were not incompatible ; but, that if they

were, it would be the first office that would be vacated by

the acceptance of thefecond; and Lord Mansfield faid, " it

feemed to him very ſtrong, that if the two offices were

incompatible, the acceptance of the latter would imply a

(a) 1 Sid. 305. 2 Keb. 92.

(b) Rex v. Sir William Trelawney, ſteward and capital burgeſs of

Weſt Loe. 3 Bur. 1615.

Surrender
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furrender ofthe former," though it was not now neceffary

to determine it, becauſe it did not appear that the two

offices were incompatible, all the evidence that could be

traced, fhewing a confiftent ufage for an hundred years

back, that the ſteward, if a capital burgeſs before, had

remained a capital burgeſs, after he became fteward. "

cc

IN the cafe of Milward and Thatcher, this point was

indifputably fettled . In that cafe the following facts were

found by fpecial verdict : that the borough of Haftings was

a borough by prefcription ; of which the town clerk had.

immemorially been elected by the mayor, jurats, and free

men, onthe third Sunday after Eafter in every year that

in purſuance of fuch immemorial ufage, the defendant was,

on the third Sunday after Eafter, in the year 1782, elected

clerk by the mayor and jurats, who are magiftrates exer

cifing judicial authority within the borough, and the free

men, purſuant to the cuftom ; that the defendant was an

nually elected and ſworn into the office every year, from

the year 1782, till Sunday the 29th of April ; on whichday

the plaintiff was elected town clerk by the mayor, jurats,

and freemen, and fworn into the office, agreeably to the

ufage. That the plaintiff at the time of his election was,

and ftill continued to be a jurat. That he had never acted

as a jurat fince his election to the office oftown clerk ; but

had ever fince acted as town clerk, though without the

confent ofthe defendant : that there were within the borough

twelve jurats, who fat as judges in a court of record, im

memorially holden within the borough ; and alſo held pleas

ofthe crown. That the mayor and two jurats might hold

fuch court offeffions, but that all the jurats had a right to

attend as judges without being fummoned: and that there

had been many inftances within the borough, of jurats

Bb 2
being



372
THE LAW

being elected to the office of town clerk, and ferving in

that office.

Two questions were made on this ſpecial verdict : firſt,

whether the offices of jurat and town clerk were incom

patible ; and ſecondly, if they were, whether the plaintiff

being, at the time of his election, in poffeffion of aſuperior

office, was eligible to an inferior one, On the part ofthe

defendant it was admitted, that a perfon in poffeffion of an

inferior office might be elected to a fuperior one incompa

tible with the inferior, and that the acceptance of the for

mer vacated the latter ; but it was contended, that the con

verſe of the propofition was not true ; that a man already

in poffeffion of a fuperior office, was abfolutely ineligible to

an inferior, and that the election to the latter was void.

THE Court faid, that whether the offices in queſtion

were compatible or or not, the plaintiff muft in this cafe

have judgment ; the iffue had been directed to try whether

he had been duly elected to the office oftown clerk : ifthe

offices were compatible, his being a jurat before was no

objection to his election ; and if they were incompatible,

the election to the latter office was good, becauſe the ac

ceptance ofthe fecond vacated the firft. With regard to

the diftinction, which had been attempted to be made,be

tween being elected from an inferior to a fuperior office,

and from a fuperior to an inferior office, there was neither

reaſon nor authority to fupport it. The cafe of the King

and Trelawney, as far as it went, was an authority againſt

the diſtinction : as to any option which the party might be

faid to have, there could not be a ftronger inftance ofan

option than the plaintiff's conduct ; he had accepted the

office and acted in it. There was no doubt that his

intention was to keep both offices : but if he was mif

taken
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taken in the law, and chofe to accept the laſt office ; he

muſt abide by the conſequences, becauſe it was his own

act (a).

Officesare

incompati
ble

whatnot.

WHETHER One office in a corporation be incompatible WhatCorpor

with another, depends entirely on the conftitution ofthe

corporation in which the queſtion arifes, whether it be a

corporation by preſcription or by charter ; as if the King

by his charter were to ſay there ſhould be a mayor, twenty

four jurats, and a town clerk, the corporation, by their

own act, could not reduce the number by confolidating

two oftheſe offices ( b), becauſe the corporate body would

then confift oftwenty-fix diftin&t members : in the caſe of

Sir William Trelawney, the office of fteward was held

not to be incompatible with that of capital burgeſs, be

cauſe there was nothing in the conftitution of the borough

which rendered it fo, and it was confiftent with the ufage

of a century, that the offices might be united in the fame

perfon.-And, in the fame cafe, Lord Mansfield faid, that

if "he ſhould be chofen mayor, it might then be a quef

tion, whether his acceptance of that office did not vacate

his office of ſteward :" from which it is evident that he did

not think that the offices of mayor and ſteward were natu

rally and neceffarily incompatible, but that they might or

might not be fo according to the conftitution of the

borough.

.

IN the cafe of Pike, chamberlain of Portſmouth, the

queſtion whether that office was compatible with that of

alderman, depended on another, " whether by the conftitu

tion ofthe borough, the aldermen were neceffarily auditors

ofthe chamberlain's accounts :" if they were, the offices

were incompatible ; otherwiſe not. The charter was filent

(a) Milward v. Thatcher, 2 Term Rep. 87, 88.

(b) Dict. pr. Buller, Juſtice, 2 Term Rep. 88.

Bb 3 on



374
THE LAW

on the ſubject ; but though, before the charter, the audi

tors had been fometimes chofen from among the burgeffes

at large, the ufage, fince the charter, had been to appoint

them from among the aldermen : if that ufage, therefore,

was binding, the offices were incompatible (a) .

In the caſe of Milward and Thatcher, the court were

inclined to think, that the two offices of jurat and town

clerk were incompatible, becauſe the one was a mini

fterial and the other a judicial office : and though it had

beenfaid that the plaintiff was not bound to fit in his judi

cial capacity, becauſe there was a fufficient number of

jurats to conftitute a court without him : yet there might

be cafes in which it would be abfolutely neceffary for him.

to fit in that character, as in cafe of the fickneſs ofthe

other members ; and if there were one poffible caſe in

which he might be called upon to act, that was an anſwer

to the argument ( b) .

A RULE was obtained againſt William Pateman, calling

upon him to fhew caufe why an information ſhould not be

filed againſt him, in the nature of a quo warranto, to fhew

by what authority he claimed to be an alderman of Bed

ford. The foundation ofthe rule was an affidavit, which,

among other things, ftated that there was a minifterial of

ficer in the borough, called the town clerk, attendant on

the corporate courts and meetings, which corporate courts

and meetings were fubject to the controul and direction of

the aldermen. It then ſtated, that the deponent believed

that the accounts ofthe town clerk were adjuſted and al

lowed by the aldermen ; and that by the ancient uſage and

cuftom of the borough, the office of town clerk was in

compatible with that of alderman : that the defendant, who

(a) Doug. 398 (382 ) , inthe notes.

(b) Pr. Afhhurft, J. 2 Term Rep. 86.

had
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had bee a burgefs, was duly elected mayor at Michaelmas,

1782, which office he ſerved till Michaelmas, 1783 , when

he became an alderman : that in September, 1784, he

was elected town clerk, which office he had fince exerciſed

together with that ofalderman, contrary to the ufage of

the borough ; and had from time to time acted as one of

the aldermen who had allowed his accounts as town clerk.

The defendant, in his affidavit in anſwer to this applica

tion, alleged that he had never officiated as town clerk, the

whole duty of that office having been tranſacted by his de

puty. He denied that the two offices were incompatible,

and that the aldermen fettled the town clerk's accounts,

theſe being uſually ſettled and adjuſted by the chamberlain :

he further faid, that the corporation always appeared fatis

fied with his conduct as an alderman, as well as in the

management of the town clerkship by deputy. He then

ſtated two inftances in the borough, the one of the offices

of town clerk and common councilman having been en

joyed by the fame perſon in 1721 , the other of thoſe of

town clerk and alderman by a Mr. Hill, from 1750 to 1784.

LORD Kenyon faid, he did not think the offices of alder

man and town clerk were neceſſarily incompatible ; be

cauſe in ſome corporations aldermen were not judicial of

ficers : that ifan alderman were alſo a magiftrate, and the

town clerk acted minifterially under him, then indeed

thefe two offices could not be held by the fame perfon :

here the queſtion was, whether the town clerk's accounts

were not allowed by the aldermen ; if they were, he

thought the two offices incompatible ; and that this in

formation ought to be granted for the purpoſe of trying

that fact.-The reft of the court concurred (a) .

(a) Afhhurft and Grofe, J. Buller being abfent. Rex v. Pateman,

2 Term Rep. 777.

Bb 4 SECTION

▸
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SECTION III .

Ofholding over by the annual ChiefOfficers of Corporations .

Bythe proviſions offome charters, the mayor or other

chiefofficer is elected for a year and till another be choſen ;

in which cafe, if no fucceffor be choſen at the end of the

year, the mayor of the preceding year is faid to hold over.

But where a particular day is appointed for the election of

a fucceffor, which is generally the cafe, and a power of

holding over is not exprefsly given ; it does not exiſt by

implication, as is evident from the following cafe.

AN information having been filed againſt the defendant

Philips, for ufurping the office of mayor of Bodmyn ; in

his plea he made a title under two charters of Queen Eli

zabeth, the firſt of which appointed the election of mayor

to be held on Michaelmas day, in the manner therein par

ticularly directed, and appointed that the mayor fo chofen

fhould take an oath to execute the office of mayor forthe

next year, and till another fhould be chofen ; the ſecond

charter recited the formér manner and time of election,

and the continuance in the office after it ; and that the

corporation had petitioned the Queen to alter the time and

manner of chooſing the mayor : it then confirmed all their

former rights and privileges, and appointed the election to

be for the future, by the mayor, common council, and

town clerk, on the 24th of September, for one whole year

then next enfuing. The defendant averred, that as well

before as fince the fecond charter, the ufage had been for

the mayor to hold over till another was choſen ; that he

being elected mayor, ferved for a year, and that the town

clerk

(
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clerk being then dead, and no new one chofen, there could

be no new election of a mayor : and by that warrant he

claimed to hold the office of mayor till another ſhould be

chofen and fworn ; and traverſed the ufurpation . The

attorney for the crown prayed oyer ofthe laft charter,

which being fet forth, there appeared a further clauſe, by

which the Queen aboliſhed all the former manner ofchooſing,

nominating, and appointing the mayor ; then he took iffue

that fince that charter there had been no ſuch uſage of hold

ing over; which, on trial, was found for the King.

A MOTION was made, in arreft of judgment, on the

ground that this was an immaterial iffue, becauſe the cor

poration not being by prefcription, the title to the office

muſt depend on the charter, and not upon any uſage within

time of memory ; that this was worſe than moſt caſes of

immaterial iffues, which were often good, if found one

way, though they were bad if found the other (a) ; but

here the finding for the King could neither deſtroy the de

fendant's right, nor could a verdict for the defendant have

eſtabliſhed it ; becauſe it did not depend on any uſage in

confiftent with the charter, but muft depend intirely on

the charter itſelf: without much argument, the court was

clearly of opinion that the iffue was immaterial, or in other

words, that the mere fact of ufage, one way or the other'

did not affect the title of the defendant.

On behalf of the defendant, it was contended, and one

of the judges (b) was of that opinion, that the title was

good in law, under the two charters taken together ; by

the firſt, it was obferved, that the mayor being elected by

the inhabitants on Michaelmas day, was to hold for a year,

(a) Solvit ante diem is good, if found for the defendant.

(b) Eyre.

J

and
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and till another was chofen ; that the ſecond charter, which

was made to alter the time and manner ofthe election, di

rected that he ſhould be chofen by a ſelect number, and on

the 24th of September ; but it did not meddle with the

right ofholding over : on the contrary, it confirmed ex

prefsly all their former rights and privileges, of which that

of holding over was one ; the clauſe of abolition was ex

prefsly confined to the authority, form, and manner of

choofing, and did not extend to the right ofholding over,

and it would be hard to interpret affirmative words inthe

charter into an abolition of fo great a privilege, which

might often ferve to prevent the extinction of the cor

poration.

On the other fide it was contended, that the whole quef

tion depended on the fecond charter, which, where it re

cited the former, took exprefs notice of the claufe for

holding over, and aboliſhed all the former method of elec

tion : when it did that, and appointed the election to be in

another manner, it was not to be imagined, but that the

right ofholding over, which was only incidental, was in

tended to be aboliſhed likewife ; the right of election was

transferred to other perfons, and there could be no holding

over under an election, when the foundation of that holding

over was gone befides, the day of election was altered,

and there could be no holding over under the old charter,

for that empowered the mayor to hold over from Michael

mas day ; but it could not give him a right to hold over

from the 24th of September.- Suppoſe the ſecond charter

had faid, that the mayor fhould continue in office for

three quarters of a year, would it be contended, that the

reſervation of their former privileges ſhould intitle him

to hold over for the other quarter under the old char

ter?

-
P
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ter ? Such was the reafoning adopted by the other three

judges, on which the court gave judgment againft the de

fendant (a) .

FROM the whole tenor of the arguments on both fides,

in this caſe, it is evident that it was not conceived that the

privilege ofholding over was implied where it was not ex

prefsly given by the charter.-And the preamble ofthe

ftatute of 11 G. c . 4, manifeftly fhews that the legiſlature

thought it was not implied ; for it proceeds on the fuppo

fition, that for want of an election of a new mayor on the

charter day, the corporation was diffolved, which could

not have been the cafe, ifthe mayor ofthe preceding year

had had a right of holding over.

WHERE there was a clauſe of holding over, it had be

come a practice with the mayor and other head officers of

corporations, to avoid holding an election on the charter

day, by which means they continued in office for ſeveral

years together in order to put an end to this practice,

the ftatute 9 Ann. c. 20, f. 8, after reciting the inconve

nience which had arifen from head officers ofcorporations,

to whom it belonged to prefide at the election and make

return of members to ſerve in parliament, being elected for

two years fucceffively, enacted " that no perſon or perſons

who had been, or ſhould be infuch annual office for one

whole year, ſhould be capable of being chofen into the

fame office for the year immediately enfuing, and that

where any fuch annual officer or officers was or were to

continue for a year, and untilfome other perfon or perfons

fhould be chofen and fworn into fuch office ; if any fuch

officer or officers fhould voluntarily and unlawfully obftruct

and prevent the choofing of another perſon or perſons to

fucceed into fuch office at the time appointed for making

(a) Rex v. Philips, mayor of Bodmyn, Str . 394.

another
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another choice, he ſhould forfeit 100l . for everyfuch offence,

to be recovered, with cofts of fuit, by fuch perſons as

fhould fue for the fame in any of her Majefty's courts of

Queen's Bench, courts of feffions of counties palatine, or

courts of great feffions in Wales, by action of debt, bill,

plaint, or information, wherein no effoin, protection, or

wager of law ſhould be allowed, nor any more than one

imparlance; one moiety to her Majefty, and the other to

him orthem who fhould fue for the fame."

AT common law, where by charter the election of the

mayor was appointed to be on a particular day, and alſo

gave a power of holding over, then if no election was

made on the charter day, there could be no election on any

fubfequent day in the fame year, except on the death or

removal ofthe mayor in being, becauſe an election on any

other day was not according to the authority given by the

charter ; and this ftatute of Queen Anne does not ſeem to

have made any alteration in the common law in this reſpect :

it renders void the re-election of the fame perſon, in the

cafe "where his duty is to prefide at the election, and

make return of members to ſerve in parliament ; " and it

inflicts a penalty on every perfon holding over by means

of his own wilful and unlawful act ; but it makes no pro

vifion for the election of another officer, nor does it take

away the right of holding over.- This is manifeft, both

from the words of the ftatute itſelf, and from the caſe of

the mayor and burgeffes of Tregony, which came before

the court thirteen years after it (a) . This was a mandamus

directed to them, commanding them to chooſe a mayor,

and fwear him into office ; to which they returned, that

the borough of Tregony was incorporated by letters

(a) Rex v. mayor and burgeffes of Tregony, 8 Mod. 111 , Hil .

9 G. 1 , 1723. 8 Mod. 127, Eaſt. 9 G. 1 , 1724.

patent
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patent of King James the firſt, by which it was provided,

that the mayor and burgefſes ſhould for ever after proceed

to elect a new mayor on the Thurſday next after Michael

mas day in every year, and that the new mayor thus

elected, ſhould be fworn bythe mayor in being before he

went out of his office, and that every mayor fo chofen

ſhould continue in that office till another ſhould be duly

elected in the manner aforefaid : they further returned, that

the day of election being paft, they could not proceed to

a new election except on the death or removal of the pre

fent mayor.-Though it was infifted that the day appointed

was only directory, and that notwithſtanding the day was

paft, they might proceed to an election at any other time,

as the mayormight be fick or abſent at the day appointed ;

yet the court held that they were confined to the day, and

refuſed to grant a peremptory mandamus.

By an obfervation which fell from the Chief Juftice in

the cafe of Alexander John, which occurred a few months

after that of Tregony, there is fome reaſon to ſuppoſe, that

he thought the right of holding over was affected by this

ftatute of Anne ; but the circumftances of that cafe were

fuch as to leave this queſtion unaffected by the obſervation .

Some differences had arifen in the borough of Leftwithiel,

in the county of Cornwall, in confequence of which the

corporation had omitted for ſeveral years to elect any capi

tal burgeffes, from the number of whom the mayor, by

the conftitution of the borough, was to be choſen ; on

which account, no new mayor having been elected, Alex

ander John had continued in that office, under a clauſe of

holding over, till the year 1724, when an application was

made on the proſecution of one John John, for an infor

mation, în the nature of quo warranto, againſt him, on the

ground that he had never been duly choſen a capital bur

gefs,
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gefs, and that confequently he could not have been duly

chofen mayor.-In anfwer to the application, the defend

ant faid, that he was chofen a capital burgefs in the year

1697, and that as many of the inhabitants as were living

at the time of the application, faw he was duly elected,

except the profecutor who now complained againſt him :

and it was contended on behalf of the defendant, that as

there had been fo long an acquiefcence under that election,

it ſhould not now be brought in queftion ; for if it ſhould,

it might as well be inquired whether the defendant was a

freeman before he was a burgess, and whether he was a

burgeſs before he was a capital burgeſs, which would be

attended with many inconveniences.

THE Chief Juftice faid, " the fact was plain, that the

defendant had beenmayor of this place for fixteen years (a)

together, which was a ſufficient cauſe for an information ;"

but he is not reported to have ſaid any thing on the right

of holding over, or how it was affected by the ſtatute of

Queen Anne.-The rule was made abfolute, and a trial

being had, and a verdict found for the plaintiff, a motion

was made to fet afide the verdict, which the court took

time to confider, and agreed that, in the mean time, Juftice

Fortescue fhould confult with Baron Price, who tried the

cauſe, and report his opinion : Fortefcue afterwards in

formed the court, that the opinion of the Baron was, that

the verdict was not againſt evidence, but that the proof

was only by one witnefs, that the defendant was a capital

burgefs duly elected, and that the evidence that he was not

duly elected was given by John John alone ; that an ob

jection had been taken at the trial to his evidence, but

over-ruled, and that the Baron was fatisfied with the

verdict,

(a) He meant eighteen.

THE
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THE ground of the application for a new trial was, that

John John, who was the only witneſs againſt the defend

ant, having been ferved with a rule of the court to pro

duce the corporation books at the trial, had not done it ;

and that if the verdict fhould ftand, this inconveniency

muft follow, that all the acts of the corporation ever fince

the defendant had been mayor, muſt be avoided ; becauſe,

if he was not lawful mayor, all the corporate acts done by

him were void.

THE majority of the court, againſt the opinion of Juf

tice Fortescue, refuſed a new trial, becauſe the judge who

tried the cauſe, was of opinion that the verdict was not

againſt evidence ; and obferved that, as that was the cafe,

the only reaſon which remained in favour of a new trial

was, that from long continued poffeffion, the defendant.

muſt be preſumed to have been duly elected, and that an

inconveniency would enfue from the avoidance of all cor

porate acts for fo many years paſt : and as to this, they

faid, that if the queſtion at the trial had been, whether the

defendant had had a right to vote or not, or whether he had

taken the oaths or received the facrament within the time

limited by the ſtatute, his being mayor, in point of fact,

and a long acquiefence under fuch a mayoralty, would be

a ftrongevidence for him ; but when the queftion only was,

whether he was duly elected into the office,
"that was a

queſtion concerning the right," and in ſuch caſe the long

poffeffion of the mayoralty, or the many inconveniencies

that would follow if he was not duly elected, ought not to

be regarded (a) .

FROM the whole of this cafe, no very fatisfactory con

clufion can be drawn ; the ground of the application for

the information was the ineligibility of the defendant to

(a) Rex v. Alexander John. 8 Mod. 132 .

the
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the office of mayor at the time of the election : the Chief

Juftice paying little attention to that, thinks the length of

time he had held the office a fufficient reafon for granting

the information: the trial is had upon the queſtion of eli

gibility ; and that queftion, by the verdict, is given againſt

the defendant ; the ground of application for a new trial is,

that length of poffeffion ought to have prevented the evi

dence of ineligibility from having been received : the court

think that long poffeffion is not to be regarded as oppoſed

to the direct evidence of ineligibility ; but they do not uſe

it as an argument against the defendant, and a principal

reaſon inſupport of the verdict, which they ought to have

done, if they had thought the right of holding over could

notjuſtify ſo long a poffeffion.

REASONING from the nature of the thing, independently

of authority, I fhould conclude, that a clauſe of holding

over was inferted in the charter, merely to provide againſt

any inconveniency that might ariſe from the accident of no

election of a new mayor on the charter day, and to enable

the corporation to elect at any time after that day, without

the death or removal of the preceding mayor.—What

effect the ſtatute of 11 G. c. 4, has on this claufe, will be

more properly examined in another place.

SECTION IV.

Ofthe manner ofenforcing the undertaking ofan office within

a Corporation.

THERE are ſeveral ways in which a member of a corpo

ration may be compelled to take upon him any office or

place to which he is appointed or elected, or at leaſt, in

which
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which he may be puniſhed for his refufal.-The moſt uſual

of thefe is a penalty impofed by a bye law, which may be

recovered by an action of debt .

:

THE cafe of Taverner (a), which is ufually cited (b) as

the firſt authority on this ſubject, has, in fact, no relation

to it ; inſtead of being an action of debt to recover a pe

nalty for refufing to undertake an office, it was an appli

cation bythe party chofen a liveryman of the company of

Vintners, in London, for a mandamus directed to the

mafter, warden, and affiftants of the company, to admit

him the mandamus was granted ; the return admitted the

plaintiff's election, and affigned as a reafon for their re

fuſing to admit him, that he had refuſed to pay the fum of

311. 13s. 4d. which, by a bye law of the company, every

man choſen into the livery was to pay on his admiffion.

"The court held the return good, and faid, that whether the

fum was more or lefs, it could not make the bye law void,

becauſe it was to bind only the members of the corpora

tion ; and "that when a man became a member of a com

pany, he impliedly confented to become bound by the laws

of it."

IN the cafe ofthe Stationers' Company againft Saliſbury,

the real queftion was before the court, but was not de

cided, becauſe an objection was taken on a collateral point.

This was a bye law, "that the mafter, warden, and affift

ants fhould, from time to time, elect fuch members as

they thought fit into the livery, and that if any perſon ſo

elected fhould refuſe to accept the office without a reafon

able excufe, to be approved by the court ofaffiftants, the per

fon fo elected and refufing fhould forfeit 401." The vali

dity of the bye law was queftioned on account ofthe clauſe

"to be approved bythe court of affiftants ;" for, faid Holt,

(a) Raym. 446. (b) 5 Mod. 319. 1 Bur. 237, 238 .

C c if
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if the cauſe were reaſonable, yet it might not be approved:

fo that it would feem, that if this claufe concerning the

approbation had been left out, the bye law would have

been good (a).

IN the cafe of the city of London againſt Vanacker (b),

the queftion was fully canvaffed, and decided againſt the

perfon refufing to accept the office : it was an habeas cor.

pus directed to the mayor, aldermen, and fheriffs of the

city of London, to remove the body of Vanacker with

the cauſe they returned that the city of London was an

ancient city and a county of itſelf ; that the citizens from

time immemorial had been a body politic known byfe

veral names : that King John, by his letters patent, had

granted to them the fheriffwick of the city of London and

of the county of Middlefex, and that they ſhould chooſe

the fheriffs from among themſelves that they had a

custom to make bye laws, and that if any of their laws or

cuftoms were defective, - or if any matter aroſe for

which convenient remedy was requifite, then the common

council fhould ordain convenient remedy, fo that it were

honeft, profitable, and reafonable ; that there was, and

from time immemorial had been, a court of record held

before the mayor and aldermen, in the inner chamber

of Guildhall : that an act of common council had been

madethe 7Car. 1, which, " after reciting feveral acts ofcom

mon council before that time made concerning fheriffs, and

that theſe were found inconvenient, becauſe the penalty on

thoſe who refuſed to undertake the office was too mild, and

therefore the city might be prejudiced for want of perſons

to execute it," repealed all theſe laws, and enacted, that the

election fhould be yearly on Midfummer day, and if there

(a) Stationers' Company v. Salisbury, Comb. 221 , 222 .

(b) 1 Ld. Raym. 496. 1 Salk . 142. Carth . 480. 5 Mod . 438 .

were
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were occafion for a new election, then on fuch day as the

court of aldermen fhould appoint, and that he who ſhould

be elected, being a freeman of London, fhould ferve, and

ſhould not be diſcharged, unleſs he came voluntarily before

the court of aldermen, and ſwore that he was not worth

10,000l . and brought fix compurgators with him, fuch as

the lord mayor and court of aldermen ſhould approve, who

fhould fwear, that they believed in their confciences that

he ſwore what was true ; and that if any freeman elected

fheriff, and proclaimed in the huftings, ſhould not come at

the next court of aldermen, to be held in the inner cham

ber of the Guildhall, and there declare, that he would ac

cept the office, and become bound in a bond of 1000l. to

accept it at the vigil of Saint Michael next enfuing, not

having reaſonable excufe, to be allowed by the lord mayor

and court of aldermen, nor being diſchargedhe ſhould

forfeit 400l . which fhould be recovered in the court of

the mayor : then they fhewed the election of the defendant,

and brought him withinthe terms of the bye law, bywhich

he forfeited 400l . for which a plaint was levied . - Several

objections were taken to this return , but all of them over

ruled Holt delivered the opinion of the court at full length,

and, as far as is neceſſary for the prefent purpoſe, expreffed

himſelf to this effect :- "That the very conftitution of the

charter of King John, which granted this franchiſe to the

city, obliged the citizens to make bye laws concerning it;

for the charter appointed that they fhould make fuch as

they pleafed, from among themfelves, fheriffs ; ſo that

they were not to execute the office by themſelves, nor by

deputy, but were to appoint two perfons, who, as foon as

they were appointed, were abfolute ſheriffs, and immedi

ately attendant on the King's courts : that it would be vain

to give them fuch a power of election, if they could not

Ccz compel

-
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compel the perfons elected to ferve ; that the acceptance

of the charter bound the body politic to perform the terms

on whichit was granted ; andas every citizen was capable of

the benefit ofthe franchiſe, ſo alſo he ought to ſubmit to the

charge ; that as thoſe who accepted the charter were bound by

it, fo were all thoſe who had been made freemen fince : that

Since

boundley
thechartenfince it was part of the conſtitution by which the franchiſe

was granted, that the office fhould be executed by citizens

elected from among themſelves, an omiffion to elect would

be a forfeiture of the franchiſe that it was therefore ne

ceflary that theyfhould have a coercive power to compelthe

perfons elected to takethe office uponthem, andthat therefore

a byelaw impofing a penalty for refufing was good, though

there had been no cuſtom ſet forth to juſtify it.-To the ob

jection which had been made, that it was unreaſonable to im

pofe anoathuponthe party, and not onlyfo, but to oblige him

tobringfixcompurgatorswith him, fuch as thelord mayorand

aldermenfhouldjudge fit : heanſwered, that this was afavour

to the defendant ; for that it muſt be granted that, when

elected, he was bound to ferve : but here the bye law ad

mitted an excufe, that he was not worth 10,000l. and ad

mitted alfo the oath of the party himſelf, which was a

greater favour, only it required the oath of fix compur

gators, which was not unlawful : nor was it unreaſonable

that the mayor and aldermen fhould have the power ofre

fufing to admit them, in order that they might not be in

famous perfons and unworthy of credit .

IT is no objection to fuch a bye law that the penalty is

impofed abfolutely, without providing for the party's

having a reaſonable excufe ; nor, iffuch provifion be made,

is it an objection that the excufe is to be allowed by the

mayor and aldermen, or any other body of the corpora

tion. The objection made on account of the latter cir

cumftance,
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cumſtance, in the cafe of the Stationers ' Company, was

not determined, and therefore nothing can be concluded

from that cafe, as to the force of that objection . But the

cafe of Vanacker is a direct authority against it.-It was

there objected, that the mayor and aldermen were judges

of the reaſonableneſs of the excufe, and therefore judges

in their own caufe, fince the words of the bye law were,

"fuch reaſonable excufe as the mayor and aldermen fhall

judge proper," and not a reaſonable excufe in general. To

this it was anſwered, that if the mayor and aldermen

allowed the excufe, the city would be bound for ever ; and

if they refuſed to admit a reaſonable excuſe, their refufal

would not be final ; it might be controverted in an action.

brought for the penalty (a) . The defendant might either

plead it, or give it in evidence on the general iffue ( b) .

THAT it is no objection to the bye law that it makes no

provifion at all for a reaſonable excufe, was expreſsly de

cided in the caſe of the Vintners ' Company againſt Paſ

fey (c). This was an action of debt brought againſt the

defendant, to recover a penalty impoſed by a bye law of

the company, in order to inforce another bye law, of which

the part material to the prefent queftion was to this effect :

<< that once in every year, or oftener if occafion ſhould

require, the mafter, wardens, and affiftants, or the major

part of them, who ſhould be then preſent at a court of

affiftants for the time being, to be holden for the faid miſ

tery, fhould and might elect into the livery of the faid cor

poration or miſtery, ſuch and ſo many of the yeomandry of

the ſaid miſtery as ſhould ſeem moſt meet and convenient to

them, and that every fuch perfon- fo elected- ſhould,

at or before his admiffion into the ſaid livery, pay to the

(b) 5 Mod . 442. Carth. 483 .

Cc 3

(a) 1 Ld. Rayın. 500.

(c) 1 Bur. 235.

mafter,
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mafter, wardens, and freemen and commonalty of the

faid miftery, to their uſe, the ſum of 311. 135. 4d ." The

bye law on which the action was brought was to this effect :

"that every perfon chofen in purfuance of the first law,

who fhould not, on notice given him by the clerk or

beadle, accept of the livery, or on acceptance ſhould, be

fore his admiffion, refufe to pay to the mafter, &c. the fum

of 311. 13s . 4d . fhould forfeit to the ſaid maſter, &c. the

fum of 251 ."-After ftating theſe bye laws, and averring

them to be reaſonable, the declaration alleged that at the

time of making them, and ever fince, all the freemen of

the faid miftery, before their admiffion to the livery, were

known bythe name of the Yeomandry, and that the de

fendant was a proper perfon to be elected into the livery :

it then fet forth his election and his refufal .-The defend

ant pleaded the general iffue nil debet, and likewiſe another

plea, which being given up without argument, it is unne

ceflary to ſtate. On demurrer to this fecond plea the cafe

came before the court ; and the principal objection taken

to the bye law was, that the penalty of 251. was made

payable abfolutely and at all events ; in fupport of which

it was faid, that the liverymen ought to be perſons of ſub

ftance, capable of being at the expence of ferving or pay

ing the fine ; that the averment "that the defendant was a

proper perfon," went only to the juft execution of the bye

law, but would not make the bye law itfelf good, ifit

were otherwiſe void . To this the fame anſwer was given

as in the caſe of Vanacker, "that if the defendant had a

reaſonable excufe, he might plead it or give it in evidence

on nil debet ; that it was implied that a reaſonable excuſe

was to be admitted ; and that the court could never pre

fume that the perfons chofen were not meet and con

venient.

NEITHER
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NEITHER is it an objection to the bye law, that it does.

not provide for notice to be given to the party of his elec

tion : this objection was made in the cafe of Vanacker,

and it was added, that the party might be beyond the feas,

and it would therefore be unreaſonable to bind him to take

notice at his peril of what was done in his abfence : but to

this the chief juftice anſwered, that in judgment oflaw.

every citizen was intended to be inhabiting within the city,

and ought to be preſent at all public courts and aflemblies,

and therefore privy to all public acts ; and if he be abſent,

it is his own neglect, of which he ſhall not take advantage .

In the preſent cafe, it had been objected, that the bye law

concerned all the freemen, but that the election was made

only bythe liverymen, who were a fmall number com

pared with all the citizens : to this it was anſwered, firft,

that it did not appear by the return, that the election was

made by the liverymen, and therefore it must be fuppofed

to have been by all the citizens ; but, fecondly, admitting

that it was by the liverymen ; yet every citizen was bound

to take notice of what was done by them, for the ſame

reaſons that all perfons are bound to take notice of what

is done by parliament ; becauſe, though the liverymen are

not in fact delegated by the citizens, yet they are confidered

as their repreſentatives in matters of election ( a) , The

proclamation on the huftings, too, was fufficient notice,

if notice was required, and agreeable to the reaſon of the

common law ; to ſome caſes of which he compared it : to

the cafe of a præcipe brought againſt a man, where fum

mons on the land is fufficient ; and to the cafe of outlawry,

where proclamation in the county court is fufficient ; be

cauſe the tenant is ſuppoſed to be commorant on the land,

and every man of the county to be attendant on the county

I Salk. 142.(a) 1 Ld. Raym. 501 .

C c 4 court.
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court.-If a man had occaſion to be abſent, he knew whe.

ther he was liable to be elected, and therefore ought to take

care to be informed ; otherwife, he ſaid, it would be highly

inconvenient, if it fhould be in the power of the citizens to

withdraw themſelves, fo that no notice could be given, and

the office confequently could not be executed.

IF the bye law require that the party elected fhall ap

pear at the next court to take upon him the office, it is not

neceffary that he fhould have formal notice ofthe time of

holding the court ; for, as a member of the corporation, he is

bound to take notice of the time of holding their courts (a) .

BUT the terms ofthe bye law must be confined to thofe,

who, from the conſtitution of the corporation, or from

the nature of the thing, are bound to undertake the office :

on this principle, where a bye law of the city of Oxford

was fet forth in theſe terms, " that if any perfon fhould be

duly elected to be chamberlain, and ſhould refuſe to under

take the office, he ſhould forfeit 10l ." judgment was given

for the defendant, on the ground that the bye law as fet

forth extended to perfons who were not members of the

corporation, though in a ſubſequent part of the declara

tion it was alleged, that "he, being then a citizen and free

man of the faid city, was elected, and refuſed to take upon

himſelf the office ;" becauſe this allegation applied only to

the juft execution of the bye law, but could not make the

bye law itſelf good(b).

On the fame principle it would feem, that where by the

conftitution of a company in the city of London, a man

may be a freeman of the company without being a free

man of the city at large, which is the caſe of ſeveral com

panies, a bye law, impofing a fine for refufing to accept

(a) Vintners' Company v. Paſſey. 1 Bur. 239, 250.

(b) Mayor ofOxford v. Wildgooſe, 3 Lev, 293, cited 1 Bur. 237.

of
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of the livery of the company, muſt be confined to fuch

freemen of the company as are freemen of the city ; be

cauſe the liverymen are not reprefentatives of the freemen

of the companies, but of the freemen of the city. At

leaft the declartion on fuch a bye law muft fhew that the

defendant is both a freeman ofthe company and of the

city in the cafe of the mafter and wardens of the fociety

of Innholders in London againft Gledhill ( a) , this objec

tion was taken by Fofter, J. to the declaration, that it did

not allege that the defendant was a freeman ofthe city ; be

cauſe any perſon who keeps an inn within the diſtance of

three miles from London, may, by the charter of this

company, be a freeman of the latter, though he be not a

freeman of the former.

IN the fame cafe the declaration was held to be infuf

ficient, becauſe it did not aver that the company had a

livery; becauſe it is certain that fome of the companies of

London have no livery, and the court thought they could

not intend that this was one of the companies which

had.

WHERE a corporation have a power, by their charter,

to fine any of their members for not undertaking an office

to which he is elected, they may fine him for not quali

fying himſelf to be elected .—The mayor and commonalty

of Exeter brought an action of debt in the King's Bench

to recover a fine of 6ol. impofed by them on the defendant,

for refufing to take the oaths and fubfcribe the declaration

required by the ſtatute 13 Car. 2, and declared that he was

elected bayly of the corporation for a year, according

to their charter, by which they had a power to fine for re

fuſing to accept the offices, and that, by his refufal, the

election became void ; they then averred, that the bayly

(a) Say. 274, 5.

ufually
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uſually expended in his office 6ol. that for his refuſal they

had fined the defendant 60l . to recover which they had

brought the action. The defendant pleaded nil debet, and,

verdict and judgment being given againſt him in the

King's Bench, brought a writ of error in the Exchequer

Chamber, affigning for error, that the ftatute did not en

able them to impofe any fine, but only made the office

void: but the court held, that the refuſal to take the oaths

was indirectly a refufal to undertake the office, and there

fore within their power to fine given by the charter, and

therefore affirmed the judgment (a).

If a manbe choſen to an office within a corporation, and

he refuſe to undertake the office, or to take the oaths ne

ceffary to qualify him for it, it is faid, that a cuftom in a

court of record of the corporation, as the court of alder

men in London, to impriſon him till he take the oaths, is

a good cuftom, becauſe without fuch power, the corpora

tion may at length be diffolved for want of a fufficient

number of officers, or the government of it may not be

able to fubfift, as a fine may not have the proper effect,

becauſe the perſon choſen may chooſe to pay the fine rather

than ferve the office (b).

BUT a cuſtom for a private company within a city to

commit is not good.-Grafton, one of the company of

Drapers, was brought up to the Court of King's Bench by

habeas corpus, and the cauſe of his impriſonment alleged in

the return was, that being choſen of the livery he had re

fuſed to ſerve. To which the court faid "they might have

fined him, and have brought an action of debt for the fum ;

butthey could not impriſon him ." Keeling, C. J. however

added, that the court of aldermen might impriſon a man

(a) Starr v. mayor and commonalty of Exeter. 3 Lev. 116.

(b) March. 189. Langham's cafe, cited 5 Mod. 158.

who



OF CORPORATION S.
395

who ſhould refuſe to accept the office of alderman, becauſe

they are a court of record, and they might otherwiſe want

aldermen (a).

By what is here faid by Keeling, and the cafe of Clerke,

which happened fome time after that of Grafton, it may

be concluded, that the impriſonment of Grafton was fup

poſed to be by the private authority of the court of affift

ants ; and there ſeems to be a very important diftinction

between the power of fuch a court of a private company,

eſtabliſhed merely for the purpoſes of trade, and that of

a fuperintendant court of a corporation for the purpoſe of

general government.

THE cafe of Clerke came before the court on the return

to a habeas corpus directed to the keeper of Newgate.

The return ſtated, after a proper introduction, that there

were within the city feveral companies, guilds, and frater

nities, of which the company of Vintners was one ; that

this company had a livery, to which fome of the freemen

of the company were always chofen, and being ſo chofen,

and fit perfons for the office, ufually held the fame, without

fome reaſonable excufe to the contrary.-That there was a

court of record held in the city before the lord mayor and

aldermen twice in every week, where rules and orders

were made in all things relative to the feveral companies,

for the better government of the city, and that the com

panies were under the correction of that court.-That

there was a cuſtom in the city, that if any complaint ſhould

be made to the mayor and aldermen of the faid court, by

the mafter and wardens of any company, of a liveryman

chofen and refuſing to take the office, being admoniſhed

by that court to accept it, then the mayor and aldermen

had uſed to commit the perfon fo refufing to the cuftody of

(a) Grafton's cafe, 1 Mod. 10.

th :
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the fheriffs of London, or any other officer, there to be de

tained until he fhould confent, and declare that he would

take upon himſelf the faid office.-The return then ſtated,

that before the iffuing forth of the writ, Clerke, being a

citizen of London and a freeman of the company ofVint

ners, was choſen of the livery, and required to take upon

him the office, which he refufed ; on which complaint

being made to the mayor and aldermen, by the maſter and

wardens of the company, he was fummoned to appear

which he did, and refuſed to take upon himſelf the office,

and being admonished by the court, ftill refufed, on which

the court, by a warrant in writing, committed him to cuf

tody, there to remain till he ſhould confent and declare that

he would accept the faid office ; and that this was the

cauſe of his taking and impriſonment .

MANY exceptions being taken, fome to the form and

others to the ſubſtance of the return, the court faid, that

a commitment till he fhould declare his conſent to accept

the office, was more than if he had been committed till he

hould actually confent : and that therefore, though the

court of aldermen might commit him till he ſhould confent,

yet they had no power to impriſon him till he ſhouid declare

his confent. With deference to this authority, however,

this diſtinction ſeems to be altogether abfurd : how is his

confent to be known, if he do not declare it ? If confent

be taken merely as a fubmiffion of the mind, a commit

ment till he ſhall confent is nugatory : but in common ac

ceptation, "to confent," implies an intimation of ſome

kind, that he is willing ; and had the commitment been till

he fhould confent, the declaration of his confent muſt have

>een implied.

-

THE Court, however, further obferved, that the court

of aldermen were the proper judges of an excufe made by

the
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the defendant for not taking upon himthe livery ; and if

they adjudged it infufficient, and appointed him to accept

the office, and he refufed ; this was a contempt of their

authority, for which they might commit him and after

wards Holt in particular faid, "that the court ought, as far

as they could by law, to fupport the government of all fo

cieties and corporations, eſpecially that of the city of

London ; and that, if the mayor and aldermen ſhould not

have power to puniſh offenders in a fummary way, then

farewell to the government of the city."

CLERKE was, however, diſcharged, on the ground that

it did not appear by the return, that the keeper of New

gate was an officer belonging to the lord mayor and alder

men ; and that they could not commit to any but their own

officers ; and therefore the commitment ought to have

been to the cuſtody of the ſheriffs, who were known to be

officers of the city (a) .

In many caſes the Court of King's Bench will grant a

criminal information againſt perſons, for not taking upon

them offices to which they have been legally elected ( b) :

the cafe of Larwood is an inftance of this, in which no

objection was taken, that an information was not main

tainable againſt a perſon for refuſing generally, but the de

fendant, as a diffenter, infifted on his being exempted.

And before the final determination of that queftion, one

Groſvenor, a diffenter, having been chofen one of the fhe

riffs of London, and refufing to take upon himſelf the

office, an application was made for leave to file a criminal

information against him ; but on fhewing caufe, the court

diſcharged the rule, it appearing there were acts of com

(a) Company of Vintners v. Clerke. 5 Mod. 156, 319 .

v. Clerke. Comyns, 24.

(b) Dict . per Buller, J. 5 Term Rep. 86 .

Rex

mon

*
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mon council which provided other remedies, and it being

yet unfettled how far the refuſal in ſuch a perſon as the de

fendant was a crime, they did not think they ought to in

terfere in this way. However, they declared that, if the

the point ſhould be determined againſt the diffenters, and

they ſhould afterwards refuſe, this might be a foundation

to aſk for an information (a) .

IT feems, likewiſe, that an indictment may be main

tained againſt a man for refufing to undertake an office in

a corporation in the cafe of Vanacker, one objection

made to the power offining the party refufing, was, that

he might be indicted, which, it was faid, was a more pro

per remedy ; and that he might be indicted, had been held

in Norwood's cafe : to thisthe chief juftice anſwered, that

if the party were indicted, that would not fave the for

feiture of the franchiſe, which would be incurred, if the

city did not appoint to execute the office : but that an in

dictment would not lie in the peſent cafe, becauſe the re

fufal was not at the time when the defendant ought to have

entered on his office, but before ; that if, indeed , the de

fendant had refufed at the vigil of Saint Michael, he might

have been indicted ; but that for his refufal before, he could

not, becauſe he might have repented and entered on the of

fice at the day (b).

NOTWITHSTANDING this power of a corporation to

compeltheir members to undertake the offices, yet, where

two offices are incompatible, and a man is already in pof

feffion of one of the two, they cannot, againſt his confent,

elect him to the other : therefore, where one Bafton, who,

being town clerk of B. was elected alderman, in order that

he might be deprived of his office of town clerk, as theſe

·

(a) Rex v. Grofvenor, 2 Str. 1193 .

(b) 1 Ld. Raym . 499. 5 Mod . 440, 441 .

two
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two offices were incompatible, applied for a writ of refti

tution to the latter, it was granted him (a).-And Coke is

reported to have faid, in the cafe of the chamberlain of

London, "that whereas the cuſtom of London was, that

if any one were elected mayor, and he refuſed, he ſhould

pay 500l . for a fine ; if they elected one who was not fit,

for the purpose of having the fine, the election was void (b) .

Rolle, indeed, who reports this as a note, fays it is a miſ

take : but whether he means that Coke is miſtaken in

ftating the cuſtom, or in his affertion that the election is

void, when made for the purpoſe of having the fine, is un

certain ; if he mean the latter, I apprehend that he is mif

taken, and not Coke.

SECTION V.

Of the different affemblies in Corporations.

THERE are three different kinds of affemblies in cor

porations, all of which are frequently called courts- Le

giflative, electoral, and adminiſtrative : legiſlative, which

poffefs the power of making laws for the government of

thoſe who are within the jurifdiction of the refpective cor

porations ; fuch are the court of common council in Lon

don, the legiſlative courts of the different companies

within that city ; the comitia majora of the college of

Phyficians (c); the convocation in the univerſity of Ox

(a) Dyer, 332, pl . 28, in margin. Vid. 2 Term Rep. 88.

(b) 1 Rol. Rep. 109. Mes en hoc erratum eft, fays Rolle.`

(c) Vid. 14 and 15 H. 8, c . 5. 4 Bur. 2187 .

ford;
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ford; the congregation or fenate in that of Cambridge (a ) ;

the court of proprietors of Bank, Eaft India, and South

Sea Stocks.-Electoral, which poffefs the privilege of elec

tions ; fuch are the livery in London for the election of

members of parliament, and wardmotes for thoſe of alder

men ; the convocation and congregation in the univerſity

of Oxford, and the congregation in that of Cambridge ;

the comitiamajora of the college of phyficians, and the pro

prietors ofthe ſtock companies.-Adminiſtrative, who have

the management ofparticular affairs ; fuch are the courtof

aldermen in London ; the comitia minora of the college of

phyficians ; the convocation and congregation ofthe univer

fity ofOxford ; the congregation in that of Cambridge ; the

courts of affiftants in the city companies ; the court of di

rectors of the Bank and other ſtock companies.

So that the fame body of men frequently poffefs diftin&t

powers.

SECTION VI.

Ofthe concurrence required in corporate acts.

WHERE no fpecial proviſion is made by the conftitution

of a corporation, the whole are bound by the acts, not

only of the major part (b), but of the major part of thoſe

who are prefent at a regular corporate meeting, whether

the number preſent be a majority of the whole body or

not (c). So, though a particular conftitution require the

(a) Vid. ante, 328, 329.

(b) 10 Mod. 75. 12 Mod. 232, ubi major pars, ibi totum .

(c) Vid . ante, 309, and Cowp. 249, verf. firem .

prefence

1
1
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prefence of a majority of the whole number, yet the concur

rence and confent of a majority of the whole is not neceffary ;

it is fufficient that a majority of the number prefent con

cur (a) . So, where a number leſs than the majority of

the whole, are by a particular conftitution competent to

do a corporate act, the act of a majority of that fmaller

number is equivalent to the act of the majority ofthe whole :

thus, bythe conftitution of the city of London, forty are

fufficient to form a court of common council, though the

number of common councilmen greatly exceeds the double

of that number, and a majority of the forty, if no more be

prefent, bind the whole corporation . So, where it ap

peared that King Edward the fixth, by charter, incorpo

rated twelve perfons by name, to elect a chaplain for the

church ofKirton, in Lincolnſhire ; and by a diſtinct clauſe,

three of the twelve were to chooſe a chaplain to officiate in

the church of Sandford, within the pariſh of Kirton, with

the confent and approbation of the major part of the inha

bitants of Sandford ; -on a vacancy, two of the three

chofe a chaplain, with the confent of the major part of

the inhabitants of Sandford ; the third diffented : the quef

tion, whether this was a valid election, coming before

Lord Chancellor Hardwicke, he is reported to have ex

preffed himſelf thus. " It cannot be difputed, that where

ever a certain number are incorporated, a major part of

them may do any corporate act ; fo, if all be fummoned,

and part appear, a major part of thoſe that appear may do

a corporate act, though nothing be mentioned in the char

ter of the major part.

" THIS is the common conftruction of charters, and I

am of opinion, that the three are a corporationfor the pur

pofe forwhich they are appointed, and that the major part

(a) Vid. 2 Bur. 1019.

D d of



402 THE LAW

of them may do any corporate act ; this was a corporate

act , and the choice too was confirmed, and confequently

it was not neceflary that all the three fhould join" (a) .

WHEN a clauſe, expressly impowering a major part to

act , is infertedin a charter, the operation of it depends on

the context, and on the pofition of the words.

WITH respect to the body at large, the cafes on this

point may be diftributed into three claffes. First, where

the number of thofe out of whom the corporate affembly

is tobe formed is definite, and the claufe is, " they or the

major part ofthem," without the addition ofthe words "for

the time being." Secondly, when the number is indefinite,

and the clauſe is alfo without this addition ; and, Thirdly,

when, either in the caſe of a definite or indefinite number,

the words "for the time being" are added.

THE charter of New Radnor required (b) that the ca

pital burgeffès fhould be chofen by the burgeffes or the

major part of them ; thirty-one was the whole number of

electors ; nine only were prefent at the election of a capi

tal burgess, but a majority of the nine concurred in the

election : an application was made for a rule againſt the

perfon elected, to fhew caufe why an information, in the

nature of quo warranto, fhould not be filed againſt him,

on the ground, that a majority of the thirty-one ſhould

have been preſent ; and the rule was granted (c) .

(a) Attorney Gen. v. Davy, 2 Atk. 212 , where Lord Hardwicke is

made to exprefs himselffurther thus, " but ifthe act to be done bya felect

number ofthe twelve had been by a different charter, it would have been

otherwife." The meaning of which I confess I do not underſtand.

(6) In ftating the proviſions of a charter, or the conftitution of a

corporationbyprefcription , I uſe the paſt tenſe, becauſe, in ſome caſes,

an alteration may poffibly have been made fince the time of the report

from which I take my information.

(c) Anon. 2 Barnard, 74.

BY
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By a bye law of the borough of Carmarthen, made in

the reign of Queen Elizabeth, the right of electing a

mayor was vefted in the major part of the common coun

cilmen of the borough, the number of whom, when com

pleat, was twenty-four ; this right had been exerciſed ever

fince that time by the major part of the common council

men, till the year 1754, or 1755, when, on the day ap

pointed for the election of a mayor, a mob took poffeffion

of the town hall ; on the fucceeding day another mob did

thefame, and onthe latter day the burgeſſes at large elected

a mayor, but the perfon who prefided was not the proper

perfon; fo that, on the fuppofition that the right of elec

tion was in the burgeffes at large, the prefent election was

irregular : the common councilmen at this time were re

duced to eleven : under thefe circumftances, an applica

tion was made to the court of King's Bench for a manda

mus to be directed to the common councilmen, on the

ground, that if the right of election fhould be determined

to be in the major part of the common councilmen, and

one ofthem ſhould die before a mayor was elected, no elec

tion could take place. The chief juftice (a) on this point

obferved, "that the circumftance of the common council

men being reduced to the lowest number which could elect

a mayor, was of great weight ; for that ifthe right of

election were in the major part of the common council

men, and any one of the common councilmen ſhould hap

pen to die before there was an election of a mayor, no

election could ever take place, and confequently the cor

poration muſt be diffolved" (b).

FROMthis it appears, that the court thought that no elec

tion could be, but in anaffembly confifting ofa number equal

(a) Ryder.

(b) Rex v. Newfham and others, common councilmen of the bo

rough of Carmarthen, Sayer, 211 .

D d z to
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to a majority of the whole body, and that a majority ofthe

exifting members, leſs than that number, was not fufficient.

That this was their opinion, is confirmed from what Mr.

Juſtice Afton faid on a fubfequent occafion, in an anſwer

to a queſtion from Lord Mansfield ; the former had had

the conduct of this cauſe, and therefore knew exactly what

points had been made in the argument, and the grounds on

which the court proceeded in giving judgment, as well as

the opinion of the court on every point canvaffed in the

cauſe, though not exprefsly decided (a ) . The queſtion of

Lord Mansfield was in theſe words ; "is there any cafe,

where the charter has directed the election to be by the ma

jority of the body in which it has been held, that a leſs

number than a majority of the whole corporate body can

elect ? For instance, ſuppoſe the corporate body confifted

oftwelve, and two were dead ; is there any inftance where

the charter has faid, the election fhall be by a majority of

thebody ; in which it has ben held that fix, who are a ma

jority of the remaining ten, were fufficient to elect ?"

<<
To this Mr. Juftice Afton immediately replied, that

in the cafe of Rex v. Reefe, and Rex v. Newfham, com

mon councilmen of Carmarthen, it was clearly understood,

that if the major part of the corporation had been dead, it

would have been, in fact, diffolved, or at leaſt, thoſe who

furvived could not have affembled for the purpoſe of an

election" (b).

INthe cafe of Grimes, capital burgeſs of Yarmouth, in

the Ifle of Wight, one principal point was, whether John

Leigh was mayor at the time when the former was elected :

this depended on the queſtion, whether the election of

Leigh had been according to the directions of the charter ;

of which the claufe relating to this fubject was to this ef

ܐܕܕ

(a) Pr. Ld. Kenyon, 4 Term Rep. 823 .

(b) In the cafe of the King and Monday, Cowp. 537, 538.

fect,
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fect, “ that the mayor, and eleven of the capital burgeffes

for the time being, or the greater part of them, of whom the

mayor was tobe one, fhould affemble in the Guildhall, and

there continue, till they, or the greater part of them then

there affembled, fhould elect a mayor for the year follow

ing from among themſelves :" on the 21ft of September,

1759, there were eleven chief burgeffes ; and on that day,

the then mayor and three of the chief burgeffes, of whom

John Leigh was one, met in the Guildhall, and there, in

the abſence of the other feven, elected Leigh into the of

fice of mayor. The court held that this election was not

according to the directions of the charter ; of which they

held the reaſonable conftruction to be, "that the mayor,

and the major part of the eleven fubfifting burgeffes, muft

meet ; that after the major part of the ſubſiſting members

were fo affembled together, then, indeed, the major part

of thofe who werefo affembled were to elect, and the majority

among them involved the whole number, who were all

bound by the determination of the majority of ſuch a

meeting " but here the mayor and a major part ofthe

fubfifting burgeffes did not meet, there being eleven chief

burgeffes fubfifting, and four only, including the mayor,

having met (a).

On this cafe it may be remarked, that by the pofition of

the words " for the time being," we may be led to fup

pofe, that the body of capital burgeffes might conſiſt of a

greater number than eleven, although that number only

actually exifted at the time of this election : but the evi

dent meaning of the charter was, that eleven was the

fmalleft number of whom a majority fhould be ableto form

an affembly for the election of the mayor. Had the clauſe

run thus, "that the mayor and eleven capital burgeffes, or

(a) Rex v. Grimes, 5Bur. 2598 .

Dd 3 the
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the greater part of them for the time being," then another

queftion might have arifen, if, by accident, the number

had been reduced to eight or nine, whether, by virtue ofthe

words " for the time being," coming after "the greater

part of them," the majority of eight or nine, which would

have been the majority of thefubfifting body, could have

formed an electoral affembly ? Without the addition of

the words "for the time being," they clearly could not.

IN the cafe of the King and Varlo, mayor of Portf

mouth, the conftitution of the borough, as far as reſpected

the question of the validity of the defendant's election,

was admitted on both fides to be : That the corporation

was a corporation by preſcription, and alſo by a charter of

Charles the firft, and confifted of a mayor, twelve alder

men, and an indefinite number of burgeffes ; and that the

mode of electing the mayor, as preſcribed by the charter,

was as follows : that the mayor, aldermen, and burgeffes,

or the greater part of them, ſhould, from time to time, have

a power of affembling themſelves, or the greater part of

them, at and fhould there continue till they, or

thegreaterpart of them then there aſſembled, ſhould chooſe

one of the aldermen to be mayor,

THE election of the defendant was by a majority of the

mayor, aldermen, and burgeffes affembled ; but the mayor,

aldermen, and burgeffes fo affembled, did not conſtitute a

majority of the whole corporation .

THE queſtion was, whether, on the true conftruction

of the words of the charter, a majority of the mayor, al

dermen, and burgeffes only, who were affembled, or whe

therthe majority of the major part of the whole corporate

body ought to concur in the election of a mayor?

THOSE Who fhewed cauſe in favour of the defendant

ftated, that there had been but five inftances in the ſpace

of

"
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of one hundred and ſeventy years, where a majority of the

whole body were affembled at the election of a mayor, and

obferved, that if the objection now made ſhould prevail,

the confequence must be that the corporation must be dif

folved ; that this was the firſt time ſuch an objection had

ever been made in the cafe of an indefinite number of elec

tors, and if good, might affect moft of the corporations in

the kingdom, The diftinction was, that where the elec

tion was by the commonalty at large, thofe who were af

fembled had a right to elect, though they did not conſtitute

a majority of the whole body ; and that thoſe who were

abfent, were virtually reprefented by thofe who were pre

fent: butthat, where the number of electors was definite, as

in the cafe of Grimes, there the majority of the whole

body must first meet, and then the major part of thoſe ſo

affembled might elect.

On the other fide it was admitted, that where a power

was given to any defcription of perfons, as mayor, alder

men, and burgeffes, generally to do an act, there it was

competent to the major part of thoſe who were preſent to

do fuch act ; but it was contended, that that was not the

cafe here, and that the charter clearly meant, there ſhould

be no election of a mayor but by a majority of the major

part of the conftituent members, fpecified and impowered

bythe charter to act. The words were, "that the mayor,

aldermen, and burgeffes, or the greater part ofthem, ſhould,

from time to time, have power, on ſuch a day, to aſſemble

themselves, or the greater part of them." Who were to

affemble themſelves by this direction ? At least the greater

part of the whole body. And the fubfequent direction

was, that they fhould there continue, till they, or the

greater part of them then there affembled, fhould chooſe

D d 4
one
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one of the aldermen to be mayor : there must therefore be

a majority of the conftituent body affembled.

1

LORD Mansfield faid, that on the words of the charter

alone he had no doubt ; in this corporation there were an

indefinite number of burgeffes ; and it was a corporation in

which honorary burgeffes might be made. It was in the

nature of all corporations to do corporate acts ; and where

the power of doing them was not ſpecially delegated to a

particular number, the general mode was for the members.

to meet on the charter days, and the major part of thoſe

who are preſent to do the act. BUT WHERE THERE WAS

A SELECT BODY, IT WAS A DIFFERENT THING, FOR

THERE IT WAS A SPECIAL APPOINTMENT . ALL THE

REASONING, THEREFORE , WAS DIFFERENT .

" BUT fuppofe," continued his lordship, "the words of

the charter are doubtful, the uſage in this cafe is of great

force ; not that ufage can overturn the clear words of a

charter: but if they are doubtful, the ufage under the char

terwill tend to explain the meaning of them ; eſpecially in

a cafe like this, where, before the charter, the corporation

confifted of an indefinite number of burgeffes by preſcrip

tion, and where the charter itſelf added no new members,

but only incorporated the old ones. Since the charter,

namely, for thefe laft one hundred and feventy years, the

major part of thofe only who were affembled, have con

curred in electing the mayor ; and there are but five in

ftances during that period, in which the members ſo af

fembled have conftituted a majority of the whole body.

My only doubt at prefent is, whether it ought not tobe

put upon the record, if the parties are defirous to try the

question, and to be at the expence ; and therefore I think

the rule ought to be made abfolute in one cafe, and enlarged

as tothe reft."

MR.

1
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MR. Juftice Afton ſaid, that " in the caſe of an indefinite

number of burgeffes, as there were in this corporation, he

could not conceive that the charter meant that a majority

of that indefinite number fhould be prefent" (a).

THE cafe ofthe King and Monday came before the court

onaſpecial verdict, found in an information in the nature of

quowarranto, which had been filed againſt the defendant ; to

fhewbywhat authority he exerciſed the office of alderman of

this fame borough of Portſmouth. The ſpecial verdict fet

forth the directions ofthe charter for the election ofa MAYOR,

inthefame terms in which they had been ſtated inthe preced

ing cafe, except that the words "for thetime being," were

inferted before the words "orthe greater part ofthem" thus,

"the mayor, aldermen, and burgeffes for the time being, or

greater part ofthem," fhall affemble, &c. The directions

for the election ofthe aldermen were intheſe words ; " if at

anytime it ſhall ſo happen, that any one or more ofthe alder

men ofthe faid borough, for the time being, ſhall die or be re

moved, then, andſo often, it ſhall be lawful for the mayorand

the reft ofthe aldermen,for thetime being, or the greater part

of them, to elect or prefer one or more others of the bur

geffes to be analderman or aldermen.-Before we go further,

it muſt be obferved, that the prefent cafe differs from that

of Varlo, in this, that here the number ofthe body intitled

to elect, is definite, and that there it was indefinite.

THE ſpecial verdict went onto ſtate, that from the time

of the granting and acceptance of the charter, whenever it

had happened that any of the aldermen had died or been

removed, the mayor and all the other aldermen (b), or the

major part of them, had affembled, &c. it then ſtated,

that on the 3d of May, 1775, there was only a mayor

(a) Rex v. Varlo, mayor of Portſmouth, Cowp . 248.

(b) Without the words " for the time being."

and
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and five aldermen ; thefeven remaining offices being vacant

by death ; that on that day the mayor, and four of the five

fubfifting aldermen, aflembled for the purpofe of electing

feven burgeffes to fill up the vacancies . —In the argument

of this cafe at the bar, it was not denied that a majority of

the existing body of mayor and aldermen might conftitute

theelectoral affembly ; but onthe one-fide it was contended,

that a majority of the whole exifting body muft concur in

the election ; on the other, that the concurrence of the

majority ofthoſe who were aſſembled was fufficient : it was

not even made a queftion, whether the number affembled

muſt amount to a majority of the body when full : had

that been the cafe, then the court muſt have decided onthe

operation of the words " for the time being," and what

their decifion would have been it is not eaſy to ſay. It

was here that Lord Mansfield put the queftion before ſtated,

after the cafe of the borough of Carmarthen (a), to which

Afton, after having anſwered in the terms there alſo ſtated,

added, "but here the words feem to confine it to a majority

of the members for the time being."

LORD Mansfield then, fo far as the preſent ſubject is

concerned, expreffed himfelf to this effect ; "that one

queftion was, whether the affembly was duly conftituted,

according to the directions of the charter, for the purpoſe

of an election : as to that, it had been argued on both fides,

that a majority of the mayor and aldermenfor the time being,

were fufficient to conftitute the affembly ; though they did

not amount to a majority of the whole corporate body.

"Therefore," faid his lordfhip, " I will not ftart a point

not agitated at the bar, when the confequences might tend

to a diffolution of the corporation. I will take it for

granted, that a majority of the mayor and aldermen forthe

(a) Vid. ante, p. 404.

time
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time being, was fufficient to conftitute the corporate af

fembly: and the fact found by the ſpecial verdict is, that a

majority of thoſe in being did meet. When the aflembly

are duly met, I take it to be clear law, that the corporate

act may be done by the majority of thofe who have once

regularly conftituted the meeting."-What follows does

not relate to the preſent ſubject (a).

THE operation of thefe words, "forthe time being," in

the cafe of a body confifting of a definite number, has been

lately very fully diſcuſſed in the cafe of the King and Bell

ringer, ofwhich the circumftances were thefe (b) : a charter

of the 5th of Elizabeth incorporated the borough of Bod

min by its ancient name, and ordained that there fhould

be twelve capital burgeffes and counfellors ofthe borough,

and twenty-four other capital burgeffes of the number of

twenty-four, which twenty-four, together with the twelve,

fhould be the common council for the government of the

borough, and for affifting the mayor for the time being ;

another charter of the 36th of Elizabeth, granted that the

mayor and thirty-fix capital burgeflss, being the common

.council of the borough, together with the common clerk

for the time being, or the major part of them--ſhould

yearly, on the 24th of September, choofe one honeft man

of the number of the twelve capital burgeffes, at that time

in the borough inhabitant, who fhould be mayor for a year

following and that the mayor and common clerk

for the time being, and the common council for the time

being, orthe major part of them, fhould elect all the offi

cers and miniſters of the borough- and in cafe of the

death or amotion of the mayorfor the time being, within

(a) Rexv. Monday, Cowp. 530, 538.

(b) The importance of this cafe will be a fufficient apology to the

readerforgiving it, with the arguments on both fides, at ſome length.

the

#
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the year, that it might be lawful for the faid cominon clerk,

and thirty-fix capital burgeffes, being the common coun

cil of the faid borough, or the major part of them for the

time being, to elect one ofthe aforefaid twelve capital bur

geffes to be mayor.-It then gave power to the mayor and

common councilfor the time being, or the majorpart ofthem,

to commit or fine fuch as refuſed to ſerve the offices. And

if it ſhould happen that any of the aforefaid capital bur

gefles for the time being, or any other officer for the time

being, or any burgefs of that borough, in their functions,

fhould mifbehave, or commit any crime for which he

fhould be thought worthy, by the ſentence of the mayor

and thirty-fix capital burgeffes, or the major part of them

for the time being, from his office to be removed, then and

fo often it fhould be lawful for the aforefaid mayor and

thirty-fix capital burgeffes, or the major part of them, ſuch

perſon to remove. On the 25th of June, 1790, there

were only fix capital burgeffes and counſellors, and only

twelve capital burgeffes of the number of twenty-four

then living and furviving ; on the fame day the defendant

was elected one of the twenty-four, by a majority of the

then capital burgeffes and counfellors, and of the then capi

tal burgeffes of the number of twenty-four.-An informa

tion, in the nature of quo warranto, having been filed

againſt the defendant, he fet forth theſe circumſtances in

his plea ; the plaintiff replied, and the defendant demurred

to the replication : but as the judgment of the court did

not proceed onthe replication, it is unneceffary to ſtate it

here. The argument in favour of the plea was to this

effect : that the words on which the queftion more imme

diately depended were theſe, "that the mayor and the

common clerkfor the time being, and the common council

for the time being, or the major part of them, fhould elect all

the
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the officers and minifters ;" that the words "for the time

being," neceffarily referred to the body as it exifted at the

time ; and therefore the major part of them must mean the

major part of the exifting members : this, it was ſaid, was

the plain grammatical ' conftruction of the words ; and to

confirm it, as applied to the prefent cafe, it was only ne

ceffary to advert to that part of the charter which provides

for the election of another mayor, on the death or removal

of one within the year ; there the election was ordained to

be made by the common clerk and thirty-fix capital bur

geffes, or the major part for the time being ; no words

could more ſtrongly than theſe expreſs a reference to the

exifting body and that the majority to which the charter

referred, muſt be taken to mean the major partfor the time

being, though not fo directly expreffed, was further evident

from the claufe relative to the removal of the officers and

minifters for miſbehaviour, which was, " if thought wor

thy by the fentence of the mayor and thirty-fix capital

burgeffes, or the major part of them for the time being, to

be removed ; and yet it was expreffed, that the actual re

moval, in confequence of this fentence, fhould be bythe

mayor and thirty-fix capital burgeffes, or the major part of

them. If, then, "the major part of them" referred, in

this charter, to the original, and not to the existing number,

this grofs abfurdity would follow, that a leſs number might

judge of the propriety of the amoval than was neceſſary to

do the miniſterial act of amoving : and thoſe words were

not fo ftrong as the claufe in queftion, where the words.

"for the time being," immediately preceded " or the ma

jor part of them." In order, therefore, to make ſenſe of

it, the conftruction contended for by the defendant ought

to prevail : and as it could not be contended that words

could be any longer confidered as doubtful, whatever they

might
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might originally have been thought to be, after a precife

legal meaning had been affixed to them by a court of law,

it could no longer be argued that theſe words were doubt

ful, having been already interpreted by the court, in the

cafe ofGrimes, fupported by other authorities . After ſtating

the circumftances of that cafe, as they have been given

above, the counfel remarked, that the court held the rea

fonable conftruction of the charter to be, "that the mayor,

and a major part of the fubfifting burgeffes, fhould meet, to

form the elective affembly ;" but in that cafe, fix would

have been the major part of thefubfifting body, whereas

feven were neceflary to make a majority ofthe whole num

ber ( a) . Here Mr. Juftice Bulle remarked, that Afton

had faid, in that cafe, that though a majority of thefub

fifting body was fufficient to form the election when met,

yet there ftill muſt remain a fufficient number of that fub

fifting body to form a majority of the whole body when the

corporationwas full.-To this it was anfwered, that what

ever opinion Afton might have thrown out in that cafe, it

did not appear that the rest of the court adopted it ; and

that in two fubfequent cafes, he feemed to have himſelf

adopted a different opinion : in the cafe of Varlo, he had

declared his opinion, thatan election bythe major partofthoſe

affembled was good, though it might not form a majority

even ofthefubfifting body ; and in his anfwer to the queftion

ofLord Mansfield, in the caſe of Monday, which was that

of a definite body, he diftinguiſhed it from the cafes which

he cited, by obferving that the words in the cafe then before

the court, " feemed to confine it to a majority of the

membersfor the time being."

In anſwer to this reafoning, it was contended on behalf

of the plaintiff, that the conftruction of the charter would

(a) It does not appear by the report of the cafe of Grimes, wha

was the original full number.

be
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be uniform, confiftent, and fenfible, by referring the words

"for the time being," on which the main ftrefs was laid,

to the different individuals of whomthe corporation might

becompofed at any time fubfequent to the granting of the

charter in many parts of it, thoſe words could have no

other fignification ; as where applied to the mayor, or

common clerk ; where they could only mean the mayor or

common clerk, whoever he might happen to be at fuch a

time. If this were fo with reſpect to thofe officers, the

fame words ought to have the fame conftruction, when ap

plied to the other members of the corporation, namely,

the body compofed of twelve, and that of twenty-four.

Theſe were exprefsly directed to form the common council

of thirty-fix. Each of the perfons there named, was firſt

to take upon him one of theſe offices ; and when the char

ter directed how they ſhould be made in after times, it na

turally,though perhaps fuperfluouſly, defcribed thoſe bodies

with the addition of the words " for the time being ;'

meaning no more than in the other cafes, that thoſe who

for the time being filled thofe thirty-fix offices, which

formed the common council, fhould elect. In feveral

parts of the charter, as in that which related to the election

of the mayor, where the words " for the time being, or the

major part ofthem" occurred, it was with exprefs reference

to the common council, as confifting of thirty-fix. And

the major part, for the time being, of thirty-fix, could

have but one interpretation.- In the cafe of Grimes, this

point was never agitated ; it was enough to fay, that at all

events, the election, in that cafe, had not been made even

by a majority of the fubfifting body ; and the expreffions

there uſed had a reference to that fact: inthe cafe ofVarlo,

the court exprefsly took the diftinction between corporate

bodies confifting of a definite and an indefinite number :

what

""
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what was there faid in the argument by the counſel relative

to the cafe of Grimes, which was then recent, and in the

recollection ofthe court and bar, was confirmatory ofMr. J.

Buller's note of it. Arguing upon the diftinction above

mentioned, he ſaid, "but if the number of electors be de

finite, as in Grimes's caſe, there the majority of the whole

body must first meet, and then the major part of thoſe fo

affembled may elect." This ſtatement was not denied by

the court, and was therefore concluſive. As to what was

fuppoſed to have been faid by Afton, J. with reſpect to the

words " for the time being," diffinguiſhing the caſe then

before the court from the Carmarthen cafes, to which he

referred, there muſt be ſome miſtake in that point, becauſe,

by the paper book in thoſe cafes, it appeared that the bye

law relating to the election, directed that it fhould be by

the mayor and common council for the time being, or the

major part ofthem : but, at all events, what he was reported

to have faid, was no more than a looſe fuggeftion, without

expreffing any opinion on the fubject.

THE Court having taken time to confider this cafe, Lord

Kenyon afterwards delivered their opinion to this effect.

On the fair conftruction of the charter we have no doubt.

The Queen, when the thought fit to grant this charter,

granted it to a body confifting in the whole of thirty-feven,

a mayor, twelve capital burgeffes and counſellors of the

borough, and twenty-four other capital burgeffes, fome

what fubordinate, for the government of the borough.—

The defendant's argument fuppofes, that any number of

the corporators, however reduced that number may be,

are competent to do the ſeveral acts for which the corpo

ration was created ; and that all acts done by a majority of

the corporators, though reduced, are valid. Without

viewing this charter with the eye of a lawyer, it cannot

be
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be ſuppoſed that the Queen ever intended that any ſmall

number of the corporation, however minute, would be

fufficient for the purpoſes for which the charter was granted ;

and that the ſurvivors, by refufing to fill up the vacancies

as they happened, might monopolize the whole govern

ment of the borough to themſelves. A queftion lately

arofe in another corporation in this very county, where

the number of corporators was reduced to two or three,

who claimed the exclufive privilege of electing members

of parliament for the borough. Whenthe cafe came be

fore us, we were ftaggered with the propofition, that thofe

were ſtill fegal corporators : and, after argument, we de

cided that they had no title, and gave judgment of oufter

againſt one of them : even without the affiſtance of any

authority on this point, I could never have thought that

the whole government of the borough could devolve on fo

minute a number as two or three ; and yet, if the defend

ant's argument were to prevail in this caſe, the conſequence

that it might fo devolve would neceffarily follow. But the

cafes which were cited in the argument are all one way, that

there must be a major part of the whole number conftituted by

the charter, inorder to make the elections, and to do the feve

r̀al acts under it. His lordſhip, after ſtating the words of

Lord Mansfield, in the caſe of the King and Varlo, con

tinued to expreſs himſelf thus : it appears to me, there

fore, that it was his opinion, and that of the court, that

where there is a definite body, there muſt exiſt at the time

when the act is done a major part of that definite body ; it

is not neceffary, indeed, that they ſhould all concur in the

election or other act done ; but they muſt be preſent ; and

the election of fuch meeting is, in point of law, an elec

tion by the whole."-He then ftated the queſtion put by

Lord Mansfield in the cafe of the King and Monday, and

E e
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the anſwer given to it by Mr. Juftice Afton ; and then con

tinued thus : " the fame doctrine was again entertained by

this court in the cafe of the King and Grimes ; and we

do not find a fingle decifion in oppofition to all the cafes,

confidering that this election fhould have been made by a

felect definite body. Therefore, on the words of the char

ter ofElizabeth, on the intention of the Queen in granting

it, as it is to be collected from thence, and on theſe autho

rities, we are all of opinion, that the defendant's was not

a legal election, becauſe, at the time when it took place,

there was not a major part of the felect body then in ex

iftence" (a) .

(C

Ir is remarkable, that though the judgment of the

court is profeffed to be given on the conftruction of the

charter, as well as on the authority of the preceding cafes,

yet no mention is made ofthe particular terms of the char

ter, nor any particular obfervation made on their operation :

reaſons of convenience and policy, indeed, ſeem to have

had greater weight than any confideration of the charter ;

and, accordingly, it is laid down as a general propofition

oflaw, independently of any proviſions in a charter, that

where there is a definite body, there muſt exift, at the time

when the act is done, a major part of that definite body ; that

though, indeed, it be not neceffary that they fhould all

concur, yet they must be prefent." And this is laid down.

as the conclufion from what is recited from Lord Mans

field's opinion in the cafe of the King and Varlo ; a con

clufion which, in my apprehenfion, is not juſtified by the

premifes. In the cafe of Varlo, the number was indefinite,

and Lord Mansfield, after giving his opinion on that cafe,

only diftinguishes it from the cafe of a felect body, by fay

ing, "that then it is a different thing, for there it is a fpe

(a) Rex v. Bellringer. 4 Term Rep. 810.

1

cial
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cial appointment ;" and he adds, " all the reafoning there

fore is different." Which means, as I take the words, no

thing more than this, that the cafe of a felect body, de

pends on the conftruction of the particular charter by

which it is conftituted, and that therefore, the reafoning on

the cafe of an indefinite body does not apply to it.-The

propofition, as it ftands here, extends to the caſe of a ſelect

body where there is no clauſe of " the major part. ”—The

queftion of Lord Mansfield, in the cafe of the King and

Monday, is confined to the cafe where there is ſuch a

claufe, and it was in the cafes which furniſhed the anſwer

of Mr. Juftice Afton.-From a review of all the caſes of

a definite body, a diſtinction feems to have been acknow

ledged between the cafe where the power ofacting is given

to the definite body in general terms, without the addition

of the claufe of " the major part," and where that clauſe is

added the queftion of Lord Mansfield implies this dif

tinction ; and his doubt ofthe power of a number leſs than

the majority of the whole original body, is exprefsly con

fined to the cafe where that claufe is inferted.-Till this

caſe of the King and Bellringer, the great doubt has been

on the operation of the words " for the time being. "-In

the cafe ofthe King and Grimes theſe words were inferted ;

but as the election of Leigh was not made in an aſſembly

compoſed of a majority even of the existing body, it was

unneceffary to decide this queſtion, becauſe, by the expreſs

words of the charter, a majority of eleven of the existing

body, at leaſt, was abfolutely required to form an electoral

affembly-" The mayor and ELEVEN of the capital bur

geffes forthe time being, or the major part ofthem." What

ever was the number of the capital burgeffes originally, or

whatever might at any time be the exifting number,

ELEVEN of theſe might meet and do corporate acts ; but

E e whethere 2
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whether the major part of eleven, or only the major part

of the existing number, being greater than eleven, could

meet and act, depends on the reference of the words "the

greater part of them," to the words " ELEVEN of the capi

tal burgeffes for the time being," or to " the capital bur

geffes for the time being. "-If they refer to the firſt, then

fix with the mayor might in all cafes have acted ; if to the

fecond, then fix could act, only in the cafe where the ex

ifting number was reduced to eleven ; but in no caſe do I

conceive, that a majority of the compleat original number

was neceffary. It is, however, to be obferved here, that

this cafe of Grimes differs from most others ; in general,

the power is given to the whole felect body, or to the “ma

jor part of them," or to the " major part of them forthe

time being " but here it is given to " a part of the whole

for the time being, or the major part of them :" ſo that,

whatever might be decided to be the operation of the words

"the major part of them" fimply, or with the addition of

the words "for the time being," in a cafe fo circumftanced,

it could have no influence on the generality of other caſes ;

unless the judgment were given on general principles, and

not as merely applicable to this particular cafe.

THE number of the corporate body, in the caſe of the

King and Varlo, being indefinite, no diftinction between

the major part of the whole body, and the major part ofthe

exifting body could have place, and therefore a clauſe of

"the major part," or of "the major part for the time

being," could have no operation.

THE cafe of the King and Monday would have been an

authority, with refpect to the operation of the words "for

the time being," had it been made a queſtion at the bar:

but as it was not, we are left to conjecture what might have

been the opinion of the court, from the expreffions inci

dentally thrown out -The inclination ofLord Mansfield's

opinion
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opinion feems to have been, that they had no effect ; but

Afton, J. certainly thought that they juſtified a deciſion in

the cafe before the court, different from thoſe of Reeſe

and Newfham, which he cited ; for though theſe words.

did really occur in thoſe cafes, it is evident he did notfup

pofe they did, at the time he cited them . If, however, the

queftion on theſe words was, in fact, agitated and decided

in thofe cafes, the latter are an authority that the operation

of the former is nothing, and therefore, on the ground of

precedent, juftify the decifion in the cafe of the King and

Bellringer. The queſtion may have been agitated, but it

was not neceffary to decide it, becaufe the danger of the

corporation's being diffolved in cafe of the death of one of

the common councilmen, was a fufficient reaſon for the

court's granting the mandamus, without pofitively decid

ing that it would be diffolved . The cafe of the King and

Bellringer is a direct authority, that thefe words have not,

in ordinary cafes, any operation ; and, indeed, the correct

manner of confidering them, feems to be that adopted by

the counſel for the proſecutor in that cafe, "that they are

a natural, though, perhaps, a fuperfluous deſcription of the

perfons who fhall, at any time, fill the reſpective offices to

which they refer ;" but that they can feldom operate to

give expressly a power of action to a leſs number than a ma

jority of the whole.

THE words " or the major part of them," have been

uniformly interpreted as impoſing a reftraint on the power

ofacting of the body at large, which, without them, would

not have exiſted : fo that they have been confidered as im

porting the fame thing as " notnot less than the major part of

them ;" which appears to be directly against the plain

grammatical conftruction of the words.

Ee 3 AT
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AT common law, independently of any ſpecific confti

tution, when the power of acting is intruſted to any num

ber of perfons, whether definite or indefinite, any number

of the whole body, however minute, is fufficient to form

a legal affèmbly, if all be properly fummoned to attend;

and it is prefumed, that thofe who do not appear mean to

abide by the acts, whatever they may be, of thoſe who do :

but in order to obviate the inconvenience which might en

fue from refolutions taken in a very thin meeting, it is fre

quently provided by a particular regulation, that no meet

ing fhall have the power of acting, at which fome ſpecific

number, at the leaſt, ſhall not be prefent. Thus, though

the houſe of commons be compofed of five hundred and

fifty-eight, yet forty form a houſe, and any number leſs

than forty would do fo too, were there not a ſtanding order,

that no bufinefs fhall be agitated unleſs that number be pre

fent. So, it is apprehended, any number leſs than forty

might form a regular corporate meeting of the common

council of the city of London, though the whole of that

body amounts to about two hundred and fifty, were there

not fome bye law or particular regulation requiring the

prefence of forty at the leaſt .

THAT, where a charter gives the power of doing cor

porate acts to a particular body, and makes no mention of

the major part, any number, however minute, when all

are regularly fummoned, may form a corporate affembly,

is not only implied from the words of Lord Hardwicke,

in the cafe of the chaplain of Sandford, before mentioned,

but feems to be admitted in all the cafes where "the major

part" is introduced, thefe words forming the great objec

tion to the validity of acts done by a ſmaller number than

a majority of the whole. To confer a power of acting

on
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on the whole body was, therefore, in effect, to enable any

part of that body to act, if all were regularly fummoned :

but it might, though erroneouſly, be apprehended, that

unless a power of acting were exprefly conferred on the

major part, the whole must neceflarily affemble ; it was,

therefore, as an indulgence, and not to impofe a reſtraint,

butto obviate afuppofed inconvenience, that the power of

acting was conferred in the alternative, on the whole, or

the major part. But if no fuch inconvenience could in

effect exiſt, the words introduced to obviate it are nugatory,

and cught of courſe to have been, in all cafes, rejected as

fuperfluous .

IT has been faid, "that it cannot be fuppofed to have

been intended, that any ſmall number ofthe corporation,

however minute , would be fufficient for the purpoſes for

which the charter was granted ; and that the furvivors,

by refufing to fill up the vacancies as they happened,

might monopolize the whole government of the borough

to themſelves" ( a) : we may go further, and fay, that

when the King granted a charter, giving the power of

doing corporate acts to a felect body, confifting of a definite

number of perfons , it muſt have been his intention that the

number should always be kept full, and that as foon as a

member died, or was removed, his place fhould be imme

diately fupplied by a new election : this is implied in

the very form of almoft every charter ; for immediately

after the conftitution of the felect body, a provifion gene

rally follows in fuch terms as thefe, " and if it fhall fo hap

pen, that at any time any one or more of the members

fhould die or be removed, then andfo often the reft

fhall affemble and chooſe another :" from which it

is manifeft, that the firft corporate act, after a vacancy,

ANOANG

(a ) Pr. Ld . Kenyon, in the caſe of Rex v. Bellringer, a te, p . 147.

E e 4 ought
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ought to be to fupply the place of the late member : and

it would have been well, if the maxim, "that a corpora

tion can do no corporate act in the vacancy of the head,

but that of filling up the vacancy" (a), had been applied to

the caſe of every member of a ſelect definite body, ſo

that they might always have been under the neceffity of

keeping the number compleat. But as this has not been

the cafe, it does not appear quite correct, to admit that

fuch a body may act, while the existing members form a

bare majority of the original number, and yet to decide

that the power of action is at an end, the moment that a

bare majority no longer remains ; merely fromthe incon

venience that arifes from the whole power of the corpora

tion falling into the hands of two or three individuals .

Such confequences may be an argument of the pernicious

tendency of ſuch inftitutions, and may be a good reaſon

for the interpofition of the legiflature ; but cannot juſtify

a judicial departure from the natural conftruction of the

provifions of a charter.

WHATEVER weight theſe obſervations might have had

if the ſubject had been new, we muſt now, however, bẹ

fatisfied to ſtate the law as it appears to be fettled by the de

cided cafes :

Result of

the cases.

astothe ne

FIRST. That in all cafes, either of a definite or inde

finite body, when a corporate affembly is once duly formed,

the concurrence of the majority of thoſe affembled is fuf

cessity oftheficient, whatever proportion that majority may bear to the

concurrencewhole corporate body.
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. Tha
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n
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e

of the

major part, either in the cafe of a definite or indefinite

Torateac body, any number duly affembled, however fmall, is fuf

mial
e
cor.

ficient to form a corporate aſſembly.

(a) Vid. ante, 327, v. finem .

THIRDLY,
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THIRDLY. That where mention is made of the major

part, in the cafe of a definite body, no corporate affembly

can be compofed of lefs than a majority of the number

when compleat ; and confequently, that when the num

ber is reduced below that majority, the power of acting is

at an end.

FOURTHLY. That in the cafe of an indefinite number,

the claufe of the " major part" has no operation : and,

LASTLY. That the words "for the time being" have

no operation in the cafe either of a definite or indefinite

body.

WITH reſpect to the head of the corporation, there was

this difference between a corporation aggregate of one per

fon capable and many incapable, and a corporation aggre

gate of many perſons capable, that in the former, as in the

cafe of abbot and convent, there must have been the con

currence of the major part, and of the head befides, be

cauſe the abbot only acted with the confent of the major

part of the reft ; but in the latter, as in the cafe of maſter

and fellows, or mayor and commonalty, the head is but a

member of the acting part, in the fame manner as any

other individual ; and therefore, without a particular uſage,

or the exprefs provifion of a charter, he has no cafting

voice (a).

By the local ftatutes of Clare-Hall, in the univerſity of

Cambridge, it is provided, that the perfon " in quem ma

gifter et major pars fociorum convenerit, pro focio habea

tur." Mr. Jennings was chofen by eight ofthe fellows, and

another was choſen by fix, and the mafter of the hall, Dr.

Blythe, who gave his vote with the fix. Dr. Blythe re

fuſed to admit Mr. Jennings, on a fuppofition that his con

currence was neceffary to the election; the matter coming

(a) Per Holt. Mod. 12. 12 Mod. 232.

before
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before the Court of King's Bench, on the application of

Mr. Jennings, that court is reported to have faid, they

were of opinion that the maſter had only a negative vote

in this cafe (a) . What is meant by this it is difficult to con

ceive ; if it be meant that the maſter may refuſe his con

fent to the election of the majority, the word "only" is

improperly introduced ; if it be meant that the maſter can

only give a cafting vote in cafe of an equality, his vote

cannot be called a negative one ; if it be meant that he and

the fellows fhall be the electors, and that the majority of

thefe electors fhall carry the election, then the maſter has

only a ſingle vote, like any of the fellows, but not the

power of refufing admiffion to the candidate chofen by the

greater number, though he himſelfmay be in the minority :

if this be the meaning of the court, it is very aukwardly

expreffed, and feems, likewife, inconfiftent with the natural

import of the clauſe : by that the maſter is diſtinguiſhed

from the " greater part of the fellows," and the ſeparate.

affent "ofthe major part of the fellows" and " of the maf

ter" feems to be required ; fo that if the mafter do not

confent to the perfon chofen by the majority of the fel

lows, they must chooſe another whom he thall approve.

By a charter of incorporation, the mayor, recorder, and

in his abfence the deputy recorder, and capital burgeffes,

vel major pars eorundem, were impowered to chooſe capital

burgeffes ; on this clauſe a queſtion aroſe, whether acts

done bythe mayor and majority of the burgeffes, without

the preſence of the recorder or his deputy , were good ; and

the court inclined to think they were good, and that the

word "eorundem" referred not only to the capital burgeſſes,

but to the mayor, recorder, and capital burgeffes, as one

(a) Rex v. Blythe. 5 Mod. 404. Mr. Jennings's cafe of Clare

Hall. 5 Mod. 421.

aggregate
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aggregate body ; and that if this were not fo, the addition

of fuch words in charters as thefe, " of whom the recorder

fhall be one," would be uſeleſs and unneceffary (a) .

By the charters of the town of Denbigh, there are to

be two bailiffs, two aldermen, and twenty-five capital bur

geffes ; and the direction, how the capital burgeffes are to

be elected, is in theſe words : " and if it happen that any

of the faid capital burgeffes die, or be removed, then it

fhall be lawful for the bailiffs, aldermen, and capital bur

geffesfor the time being, or the major part ofthem, quorum

unum ballivorum, et unum aldermanorum, duos eſſe volumus,

to elect another ;" on a vacancy, the bailiffs, aldermen, and

capital burgeffes met, and proceeded to an election ; the

two bailiffs and the major part of the capital burgeffes gave

their votes for Sir Robert Saliſbury Cotton, and the two

aldermen and the refidue of the capital burgeffes voted for

another. It was contended that this election was void,

and that one bailiff and one alderman ought to have voted

for the fame perfon : but the court held, that the prefence

only of one bailiff and one alderman was neceſſary at every

election, but that they had no negative voices ; and they

compared it to the cafe of the city of London, where the

mayor and common council have power to do corporate

acts, yet the act of the majority of the common council is

good, though the mayor diffent ( b) . So, that, though the

prefence of a particular perfon be required at a corporate

meeting, it does not follow that his confent is neceffary to

every act of that meeting. -So, though the concurrence of

any particular perfons be neceffary, to render any act valid,

that concurrence will be prefumed, if it appear they were

preſent when the act was done, and did not expreſsly dif

(a) Queenv. Sutton, 10 Mod. 74.

(b) Sir Robert Saliſbury Cotton v. Davis. 1 Str. 53.

fent.
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fent. Thus, where it appeared that an officer was re

movable by bailiffs and burgeffes, or the greater part of

them, " of whom the bailiffs to be two," and it was faid

in the return to a mandamus, that he was removed by the

bailiffs and burgeffes, the bailiffs being then prefent, the

court held, that if the actual confent had been required in

this cafe, their confent ſhould be intended, either as actually

given, or as included in that of the major part : but they

held that it was not required ; for that, as in all corporate

acts, the act of the majority is the act of the whole, fo the

bailiffs being the head of the corporation, nothing could

be done without their prefence, though it had not been ex

prefsly required, and its being fo required did not render

their concurrence neceffary (a) .

Wolier
e
a car.

WHERE the head office of a corporation is filled by

porate Office more than one perfon, as in the cafe of two bailiffs, and

is led leymany corporate act is directed to be done by the two bailiffs

toan areserverand the other members of the corporation, or the major

part of them ; in fuch a cafe, though it be not neceſſary

that the bailiffs or either of them ſhould make part of the

majority concurring in the act, yet the prefence of both is

abfolutely neceffary : becauſe both fill but one office.

THE Corporation of Malden, when full, confifted of

two bailiffs , fix aldermen, and eighteen capital burgeſſes :

the clauſe which directed the election of aldermen was in

theſe words, " that the bailiffs and capital burgeffes, or the

major part of them for the time being," fhould elect the

aldermen.-One Smart was chofen alderman at a corpo

rate meeting, where Jonas Malden and Charles Malden

prefided as bailiffs . Charles Malden had not been pro

perly fworn into the office of bailiff, for which reaſon

judgment of oufter was afterwards given againſt him in an

(a) 1 Ld. Raym. 1236, 1237. 2 Salk. 434, 435.

information
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information in the nature of quo warranto : it was there

fore made a queftion whether Smart's election was good,

as in reality one bailiff only prefided at the meeting. It

was agreed, that if two bailiffs had prefided, the affembly

would have been good, and that an election by a majority

of the whole body affembled would alſo have been good ;

but it was contended that the election in the prefent cafe

was void, and the court was of that opinion, becauſe the

two bailiffs made but one officer. They confidered the

cafe in the fame point of view, as if the head officer had

been a mayor.

ayor'sconsent

is necessary.

tothevaliding

ofacorpo
rate

act.

WHERE the proviſions of a charter direct that the new where the

mayor ſhall be ſworn before his predeceffor, the prefence of

the latter is not fufficient ; there muſt alſo be his affent ; at

leaſt nothing muſt appear from whence his difsent is mani

feft. By the charter of New Romney, the new mayor

was to be fworn before his predeceffor. At the election

there were two candidates, Ellis and Whitwick ; Ellis had

the majority, notwithſtanding which the mayor ordered

Whitwick to be fworn : the town clerk read the oath, and

both Ellis and Whitwick laid their hands upon the book

and kiffed it. On a trial of the iffue, whether Ellis was

duly fworn, the judge ruled that he was not; for that there

was no difference between being fworn bythe mayor and

before him, and that as it was to be his act, his affent muſt

go along with it (a) ; and on a motion for a new trial, the

court were of the fame opinion.

(a) Rexv. Ellis. 2 Str. 994 .

SECTION
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SECTION VII.

Of the regularity of corporate proceedings.

EVERY corporate act muſt be done in a corporate affem

bly, properly conftituted and duly affembled. Ofthe pro

per conftitution of a corporate, affembly fomething has

been faid in the preceding fection, and fomething further

will be faid in the prefent ; but the firft object of confider

ation is that it be duly affembled . This depends on the

members having had fuch notice of the meeting, as the

nature of the affembly itſelf, the time of its being held,

and the nature of the bufinefs to be tranfacted, require .

WHEN a corporate act is to be done not on a charter

day, and by aselect number, all the members who, by the

conftitution of the corporation, compofe the affembly, ex

cept thoſe who have abfolutely deſerted the town, ſhould

have notice that ſuch particular affembly is to be held for

the purpoſe of doing fome corporate act, though it be

not in general neceffary that the particular buſineſs ſhould

be fpecified. And where there are different affemblies in a

corporation with diftinct powers, and all the members of

the fmaller affembly are members of the more numerous ;

if the more numerous affembly be fummoned to meet to

exercifethe powers lodged in them, thoſe who are members

of the ſmaller affembly cannot ſeparate from the reſt, and

exerciſe their diftinct powers : but there muſt be a fum

mons for that purpoſe ofthe fmaller affembly by itſelf.

THE Corporation of the city of Carliſle confifted of a

mayor, aldermen, bailiffs, and capital citizens, who to

gether formed the common council, and had the power of

electing
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electing capital citizens ; the power of amotion was in the

mayor and aldermen only, or the major part of them .

The common council met for the purpoſe of tranſacting

the bufinefs ofthat affembly ; and the mayor and aldermen

made an order for the amotion of one Poulter, a capital

burgefs, for a cauſe which was allowed to be legal. The

cafe coming before the court on the application of Poulter

to be reſtored, the Chief Juftice ( a ) obferved, that the

powers of the common council, and of the mayor and al

dermen, were diſtinct ; that the common council could do

no as, unleſs affembled in that capacity ; neither could

the mayor and aldermen, unless they met only in that cha

racter, on a regular fummons for that purpoſe ; and that as

thefe two bodies had diftinct authorities, they must be

fummoned in their diftinct capacities ; that here was no

fummons to meet as mayor and aldermen only, of which

the confequence was, that the acts done by them in that

diftinct capacity were void. An alderman, when he re

ceived a fummons to the common council, might confider

with himſelf, that there were a great many members,

and that probably his fingle voice might not be wanted,

and therefore he might ftay at home : but when he was

fummoned to meet with the mayor and aldermen only, he

might fay, there are but twelve of us in all, and therefore

my voice and advice, to which others have a right, may

have its weight : he might likewiſe reflect, that the powers

lodged in the court of mayor and aldermen were of a

higher nature than their other powers ; and therefore, as

his prefence might, on both accounts, be neceſſary, he

might make a point of being there. Was it reaſonable,

then, that the others fhould proceed to act as mayor and

aldermen only, when they affembled as members of the

(a) Pratt.

common
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common council ? What confufion would this make in

the city of London, if, when the whole body was affembled,

they ſhould ſuddenly draw off into different parties, and

execute their diftinct powers ?

SOME difference arifing on a collateral point, the matter

was adjourned; but afterwards the Chief Juftice delivered

the opinion of the court, that the removal in this caſe was

not regular, and that there ought to have been a fummons

for the mayor and aldermen to meet in their diſtinct capa

city (a).

THE Corporation of Appleby confifted of a mayor,

twelve aldermen, and fixteen common councilmen, befide

the freemen at large : the mayor was to be chofen by the

common council out of the aldermen, and the common

councilmen likewife by the common council out of the

freemen : the members uſed to be ſummoned to meet for

the election of a mayor, by order of the old mayor, not

on any fixed day, but fome time about Michaelmas : on

the 26th of May, 1674, an order was made by the mayor,

aldermen, and common councilmen, that they fhould for

the future meet on the Monday before Michaelmas day,

every year, to chooſe a mayor : on other days for fillingup

vacancies of aldermen or common councilmen, the mayor

uſed to ſummon the body, and they never uſed to meet

without fuch fummons ; when they met, he acquainted

them with the vacancy, and with the occafion of the

meeting onthe 23d of September, 1723, being the Mon

day before Michaelmas, the mayor, eleven aldermen, and

fifteen common councilmen met in the Moothall : the

mayor declared their meeting was to elect a mayor ; on

which fome of the common council faid, there was a va

cancy of an alderman and common councilman, and they

·

(a) Rex v. mayor of Carliſle. 1 Str. 385.

4
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would firft proceed to fill up thofe vacancies : the mayor

replied they were filled up ; on which nine of the com

mon council withdrew into the council chamber, the other

fix ftaying in the moothall with the mayor ; the nine elected

a common councilman, figned a paper purporting their

election, brought it into the moothall, tendered it to the

mayor, and defired him to fwear the perfon they had

chofen.-On a trial at bar, on the validity of this election,

it was attempted to be proved, on behalf of the plaintiff,

that it was ufual to fill up vacancies on the Monday before

Michaelmas, before the election of the mayor ; but only .

one inftance was given in evidence of fuch a thing having

been done ; and that was but two years before the election

of the plaintiff; and it did not appear but that the mayor

directed the going to that election, and that all the com

mon councilmen then living were preſent and confenting.

But all the witneffes agreed, they never knew, before this

time, an inftance of proceeding to fill up a vacancy, with

`out the mayor's declaring the vacancy, and directing them

to proceed to fill it up .

THE Counſel for the defendant contended, that on this

evidence the plaintiff's election was void ; for that this

being a corporation by preſcription , the right and manner

of election was to be governed by the ufage ; that for the

election of aldermen and common councilmen at any other

time but this Monday before Michaelmas, it was agreed

there ought to be a preceding fummons from the mayor

for the corporation to meet ; that it had been the fame in

the cafe of the election of a mayor, till the order in 1674 ;

and that that order did not affect the prefent cafe ; that the

mayor's prefence being neceflary at the meeting, he ought

to profde, though he had no vote ; that as this was not a

day appointed for choofing common councilmen, and no

Ff fummons
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fummons had been iffued for that purpoſe, part of the

common council, though the major part, could not elect

to bind the reſt. The court were unanimously of opinion

that the election was void, for the reaſons thus ſuggeſted

in behalf of the defendant ; and that this cafe was almoſt

the ſame with that of Poulter, immediately preceding (a) ;

which it certainly was in the circumftance of the ſame body

poffeffing diftinct powers, and attempting to act in one

capacity, when they were fummoned to act in another.

In one place (b ) it is ſaid, “ that if all be prefent, though

by accident, and without notice, their acts, * done by

unanimous confent *, will be good ; but that the acts ofa

majority prefent by accident will not be binding ."

In another (c) it is faid, "that wherever notice is given

for one particular buſineſs only, no other bufſineſs can be

tranfacted, unless the whole body be prefent, and every one

confent :" which implies, that if all be preſent and con

fent, their acts will be good.

THIS propofition, "that if all be preſent by accident,

or in confequence of a fummons to attend on one particu

lar buſineſs, the acts done by unanimous conſent will be

good," receives fome countenance from what fell from the

court in the cafe Sir Chriftopher Mufgrave againſt the

mayor of Appleby (d) .

In this cafe iffue was joined on the queſtion, whether

the plaintiff was elected mayor, and a trial at bar was

granted. It was admitted that, by the conftitution of the

borough, the mayor was to be choſen out of the aldermen,

and that the validity of the election depended on the quef

(a) Machell v. Nevinſon, mayor of Appleby. 2 Ld . Raym. 1355

(b) Pr. Lord Parker, in Rex v. Strangeways, Hil . 1 G. 1 , cited

by Ld. Hardwicke. B. R. H. 151 .

(c) 1 Barnard, 80. (d) 2 Ld. Raym. 1358. 1 Str. 584.

4
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tion, whether the plaintiff was an alderman ? And on

evidence the fact appeared to be thus .-The right of elec -

tion was in the common councilmen alone, except in the

cafe of their being equally divided, when the aldermen

had a right to vote. The mayor had invited ſome of the

common council to a tavern, to treat Sir Chriſtopher

Muſgrave, who happened to be there ; the number of

the common councilmen then living was fifteen ; all of

them but one being met, a gentleman in company acquainted

them, that one of the aldermen had refigned the day be

fore, and produced his refignation figned and fealed, and

then propofed that they fhould chooſe Sir Chriftopher to

fucceed him he then afked every common councilman

prefent, who all confented, except Dean, Barnes, Robin

fon, and Lamb, of whom the firft oppofed the election,

and the three latter faid, " it was not convenient at that

time of night, nor in that manner ;" on which the mayor

propoſed to adjourn to the moothall ; to which Barnes re

plied, it was not neceffary to give Sir Chriftopher that

trouble, if all were agreed ; to which Lamb and Robin

fon faid nothing, and Dean, as he ſwore on the trial, was

not afterwards afked whether he confented.-The mayor

fent for the books, and Sir Chriftopher was entered and

fworn into the office of alderman. None of the common

councilmen prefent knew any thing of the vacancy till

they were told it at the meeting ; and Refbrook, who was

not preſent, was told of it as he came along, and that Sir

Chriſtopher was fworn in after he came, nobody aſked

him for his approbation . The common councilmen were

not called over one by one by the proper officer, nor

were they ſeparate from the aldermen ; both of which

were uſual on fuch elections.

Ff2 ON
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Onthis evidence the jury found a verdict for the plaintiff

to the great diffatisfaction of the court, who cónfidered

the election as void : becauſe, there having been no previous

fummons, the body was not corporately affembled ; and

where that was not the caſe, it was abfolutely neceſſary that

all who had a right to vote ought to be preſent and expreſsly

affent : but this was an election obtained by furprize, and

confequently void ( a) .

FROM the manner in which the court here expreſſed

themſelves, it may feem that they thought the election

would have been good if all had been preſent and affented :

it may, however, be remarked, that even in that cafe, the

election would ſtill have been liable to the objection offur

prize ; and that it does not appear to have been ever ſo

lemnly determined that ſuch an election, or any other act

done under fimilar circumftances, is good.-The whole

that can be concluded from fuch expreffions ofthe court is,

that in the caſe of fuch accidental meetings, they would at

leaft require the prefence and unanimous affent of all who

had a right to attend ; but it does not follow, that, if theſe

circumftances had concurred, they would have determined

the act to be valid.

WHERE a fummons is neceffary, it is not fufficient that

necessity the ufual and general orders be given to the ſummoning

ofsummonfficer ; the latter muſt actually do every thing he poffibly

can to fummon all the members of the ſelect body.
theMembe

rs

IN the cafe of Kynafton, an alderman of Shrewſbur
y
, it

tocorpor
ate

was found by fpecial verdict, that he was removed from

Matin
gs

. the office at an affembly held to do the buſineſs of the cor

poration ; but that Corbet, one of the aldermen, having

(a) Sir Chriftopher Mufgrave v. mayor ofAppleby. 2 Ld . Raym.

1358.1 Str. 584.

then
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then a houſe and family in the town, was not preſent at

the affembly, nor was fummoned to be there, though the

mayorhad given the ufual and general orders that the alder

men ſhould be ſummoned ; that the fummoning officer had

not, in fact, fummoned. him, nor endeavoured to do it,

having been informed, and believing him to be out offum

mons, and that he had accordingly returned himtobe outof

fummons, as was uſual in the cafe ofperfons who wereabfent.

LORD Hardwicke, after citing feveral of the caſes be

fore mentioned, obferved, that it was a fettled point, that

"where corporate acts were to be done, not on a charter

day, and by a felect body, there muſt be a fummons of

every member, except fuch as had abfolutely deferted the

town" (a). He then faid, that the next queſtion was,

whether, in the prefent cafe, there was a good excufe for

notfummoning Mr. Corbet ; it was, that the mayor gave

the ufual and general order for fummoning all the mem

bers ; it was therefore contended, that he had done his

duty, and that the fubfequent default of the officer ought

not to avoid the acts of the affembly. He did not, how

ever, fee how any diftinction could be made between the

default ofthe mayor and that of the officer : the rule was,

that there muſt be an actual fummons ; and be the default

where it might, if a perſon who had a right to give his

vote was not fummoned, the confequence was the fame ;

and though the corporation was affected by the officer's

neglect, yet the inconvenience arifing from that, was not

fo great as the inconvenience on the other fide would be ;

for the corporation themſelves might do over again what

might be faulty from the neglect of their officer ; but if

their acts, under thefe circumftances, were established to

be good, the inconvenience was irretrievable, and a door

(a) Vid. ante, 430.

Ff3
was
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was opened to great collufion : as to the officer's informa

tion and belief that Mr. Corbet was out of fummons, that

neither was in itſelf an excufe, nor would it even have

been admitted as evidence.

BUT it had been faid, that the affembly were regular in

what they did, becauſe they ought to give credit to their

officer's return, which was, that Mr. Corbet was out of

fummons it was true, indeed, that courts of juſtice were

bound to give credit to the returns made by their officers,

and that their officers might be puniſhed for a falfe return ;

but the law could take no notice of the proceſs and return

of this affembly ; or if it could, this was only a return

that he was out of fummons, which the court could not

underſtand, unless it were more certainly explained, as if

it had been faid that he was at London, or at fome other

place ; but even that would not have been fufficient, be

cauſe the court could not proceed on what was faid by the

officer : the circumftances of the preſent caſe were ſtrongly

againſt the return : the jury had found that Corbet had a

houſe and family in the town, which made an end of all

excuſes ; for to the purpoſe of fummons, he was, by this

circumftance, refident ; and in all cafes where an excuſe

had been allowed, the party not fummoned had ceaſed to

be an inhabitant: but in this cafe, the inhabitancy required

bythe charter was, that he ſhould refide by himſelf or fa

mily, which the jury had exprefsly found him to do (a) .

bbjectofthe IT has been faid, that though the affembly of a ſelect

lucitytobenumber held not on a charter day, be irregular, unleſs every

extressed member within reach of fummons, be actually fummoned,

in theSusyet that in the fummons it is not neceffary to ſpecify any

particular act (b). However well founded this may be, as

(a) Rex v. mayor, aldermen , and affiftants ofthe town of Shrewſ

bury. B. R. H. 147–152. (b) Per Eyre, J. 1 Str, 386.

applied
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applied to the ordinary buſineſs ofthe corporation, it ſeems

that, in the cafe of an amotion of a corporator, a general

nfmmons to every member is not fufficient ; but that it is

neceſſary to mention, that it is intended to confider the

queftion of removing the particular perfon ; perhaps even

that will not be fufficient, but it may be neceſſary to ſtate

the cauſe of his intended amotion. This, however, does

not appear to be fully fettled, for in the cafes where the

amotion of members has been held irregular for want of

proper fummons, the determination has generally pro

ceeded on the circumftance of there having been no fum

mons at all.

In the return to a mandamus, directed to the mayor,

bailiffs, and common council of Liverpool, to reſtore one

Clegg to the office of common councilman, from which

he had been removed, it was ftated, " that the common

council confifted of forty-one perfons, and no more ; that

the power ofamotion was in the mayor, bailiffs, and com

mon council, or the greater part of them, in common

council affembled ; that on the firft of February, which

was not alleged to be a charter day, the mayor, bailiffs,

and twenty-fix of the common council by name, in due

manner, met and affembled in common council within the

faid town of Liverpool, in the council chamber of the faid

town, and then and there duly held a common council ofthe

faid town, concerning divers matters and bufineffes relating

to the faid town, and the good regulation and government

thereof:" it then ſtated particularly all the proceedings relat

ing to the amotion of Clegg, and the cauſe of that amotion.

ONE objection to this return was, "that, fuppofing

this felect body to have authority to remove, to which no

objection had been made, and confidering the cafe abftract

edly from the particular caufe of the preſent amotion, yet

Ff4 it



440
THE LAW

it did not appear that the conſtituent members of the body

who made the amotion were ſummoned at all to this meet

ing : whereas, it not appearing to be a meeting directed

by the charter, there ought to have been aſpecial, or at

leaft a general notice given to each individual member of

it, that there was to be fuch a meeting."

As to this point, Lord Mansfield faid, "it is certain

that no fummons of any of the members is alleged in the

return : whereas, if a felect number of a corporation have

power to remove, and do remove at a meeting holden on a

day not directed by charter, all that are within fummons

muſt be ſummoned- --and it is not fufficient to allege

that they were duly, or in due manner, met and affembled :

it ought to be exprefsly alleged, that they were all fum

moned."

DENISON, J. faid, " they fhould have fhewn which were

their general days of meeting fixed by the charter. Here

was an amotion by a meeting of a felett number, who

ought, every one of them, to have notice when they are

to proceed on particular bufinefs, whereas it is not here

pretended, by any direct allegation, that they had any

notice at all ."

FOSTER, J. declared himſelf of the fame opinion.

" They ought," he ſaid, " either to have ſet out an affem

bly on a charter day, or a general fummons to the compo

nent members of the Select body who amoved." But he

added, " I cannot go fo far as to fay that a ſpecial fummons

was neceflary, fetting forth the particular buſineſs on which

they were to treat : but I think ageneral ſummons to every

member was neceſſary."

WILMOT, J. expreffed himſelf thus ; " if the affembly

be not holden on a charter day, or a general day of meet

ing, there must be a previous fummons to every member,

either
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eithergeneral orſpecial : I rather think it ought to be fpecial

that every member may come prepared, and have an op

portunity to give his reafons to the reft" (a) .

ALL the cafes hitherto mentioned, have been of the

meeting on a day not preſcribed by the charter or confti

tution of the corporation, and of a ſelect body : but the

following cafe fhews that a fummons is equally neceffary

to conſtitute a regular meeting, at least for the purpoſe of

removing a corporator, where that power is exerciſed by .

the whole corporation .

In the return to a mandamus, directed to the mayor, al

dermen, and burgeffes of Doncafter, to reſtore one Wilf

ford to the office of capital burgeſs of that corporation, it

was, among other things, ftated, " that at an aſſembly of

the mayor, aldermen, and burgeffes of the faid borough,

held in and for the faid borough of Doncafter, inthe guild

hall of the fame borough, on the 7th day of March, which

was not alleged to be a charter day, they being fo duly af

fembled for the good rule and government of the ſaid bo

rough," removed the profecutor, ſetting forth the cauſe and

the proceedings.

THE objection to this return was the fame with that

taken inthe cafe immediately preceding, "that the affem

bly which made this amotion did not appear to have been

legally holden : it was an amotion made by the whole body,

not by aſelect part ; on a bye day, not on a charter day, and

ona general (b) fummons to meet to tranfact the buſineſs

of the corporation, not upon a particular notice to meet

upon this particular affair," which it was contended ought

to have been given to every member. -The cafe having

been once argued, ftood over for a further argument, and

(a) Rex v. mayor, &c. of Liverpool . 2 Bur. 723-735.

(b) No fummons at all is ftated.

when

$



THE LAW

442

when it was called for that purpoſe, the counſel for the

corporation gave up the return, on the ground, that this

was the fame objection which had prevailed in the cafe of

Liverpool (a).

Bay

atter

then the

Ordinary

lusiefsof

athat my.

Полината

tee.

THE objection to the regularity of the meeting, for

Ifitbe wittent of a previous fummons, in all the caſes in which it

todoany is taken, points at a diftinction between a meeting held on

att erlausuiesa charter day, and one held on a day not a charter day.—

ofa charter This, however, is open to fome obfervation. It is pre

fumed, there are very few inftances of a particular day

being appointed by charter or preſcription for the

tranfaction of the general buſineſs of the corporation :

when a particular day is appointed, it is generally for the

purpoſe of ſome particular buſineſs, as the choice of an

nual magiftrates : it can hardly ever be for the choice of

magiftrates for life, or for the removal of members ; be

isequal caufe the contingency on which ſuch acts may be neceſſary,

cany cannot be foreſeen. Where a particular day is appointed

for the general buſineſs of the corporation, the diſtinction

may have place ; but where it is appointed only for aparti

cular purpoſe, I apprehend the ſame ſummons and notice

are neceſſary to juftify their proceeding to any other bufi

neſs on that day, which would be neceffary on any other :

thus, if a day be appointed merely for the election of a

mayor, I apprehend the meeting held on that day cannot

proceed to the choice of other officers, or the removal of

a corporator, without the fame previous notice and fum

mons which would have been neceffary in the caſe of a

meeting held on any other day : and even in the caſe of a

particular day appointed for the general buſineſs of the

corporation, I doubt much whether they would not be

neceffary to juſtify ſo ſerious a proceeding as an amotion .

(a) Rex v. mayor, &c. of Doncaſter. 2 Bur. 738-745

-

IN
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3 In all the caſes it ſeems implied, that a fummons is not Sam actucto

neceffary where a member is not refident within the town : any towoutesir

dents
in the cafe of Grimes it was exprefsly fo determined (a) .

IT is laid down (b) as a general rule, that where there is

a ufual method of notice, that cannot be difpenfed with,

though there be an actual fummons of all the members,

and that where that ufual method is not obferved, no act

is good to which all, who have a right to notice, do not

unanimouſly agree on being all actually ſummoned .

10 .

THIS was laid down in the cafe of the freemen of Salt

afh, which, as it appeared, was originally a borough by

prefcription, and afterwards obtained a charter. This

charter preſcribed no particular place for the election ; but

the uſual place was the guildhall, and the ufual notice was

the ringing of a bell ; which ufed to ring at eight o'clock

at nine o'clock, and then to toll from ten o'clock to the

time of meeting. The election, in queftion, was not

made at the guildhall, but at an inn within the town, on a

bye day, and without the ufual notice ; for no bell was

rung onthe occafion . But all the electors who were in

titled to notice, had perſonal notice of the meeting at the

inn, and of the buſineſs intended to be tranſacted there :

all the electors, but two, were preſent and unanimous in

the election. The two abfent electors did not live within

reach of the fummons, and, therefore, it was contended

they had no right to notice, nor had any thing to do in

this matter ; and that this election was good ; becaufe,

though the uſual notice was not given by the ringing of

the bell, yet it had been ſupplied by other and better notice,

and all who were intitled to notice were prefent, and una

(a) 5 Bur. 2601. Vid. ante, 404.

(b) Per Ld. Mansfield, with the affent of the court, 5 Bur. 2682,

in Rex v. mayor et al. and Rex v. Little, freemen of Saltaſh.

nimously
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nimously concurred.-But Lord Mansfield faid, " that

nothing was more certain, than that there could not exiſt a

valid election made on a bye day by furprize. That notice

muſt be given to every member who was within the limits

of fummons, and that perfonal fummons muſt allow reaſon

able time to the perfon fummoned : but this was where no

other method of fummons or notice, as by a bell or a horn,

was eſtabliſhed. Here, by the uſage ( a) , the notice muſt

be given by perſonal fummons to thoſe who were within

the limits of the borough ; but that was only part of the

ufual notice there muft alfo be a bell rung at eight and

nine, and then tolled from ten to the time of meeting.

This could not be diſpenſed with, unleſs every ſingle mem

ber were preſent and conſented to wave it. The want of

it vacated the election."

In case

quotethe

WHERE it is intended to remove any of the members or

officers of a corporation, it is, in general, abfolutely ne

ceffary, not only that he ſhould be fummoned generally to

jomptlytobe attend ; but he muſt have a particular fummons to attend

renemendtoand anſwer the particular charge alleged againſt him ; for

Aum I
it would be highly unjuſt, upon a general fummons, to re

move a man for particular offences, which he may have had

no opportunity of preparing to anſwer (b) .

BUT there may be particular circumftances, under which

the fummons may be difpenfed with. Thus, fays Holt,

C. J. (c) " a man ought not to be disfranchiſed until he has

been heard in his defence, on notice and preparation, and

notice is only neceffary for that purpoſe. Therefore, if a

man be charged in plenis comitiis, and ordered to prepare

(a) This, however, does not appear by the report of the cafe.

(b) James Bagg's cafe, 11 Co. 99. a. Glyde's cafe . 4 Mod. 33, 37.

(c) Rex v. Chalke, 1 Ld . Raym. 225, 6. Same caſe by the name

of mayor and burgeffes of Wilton, 2 Salk . 42.

by
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by fuch a time, this will be good, though there be no ac

tual fummons, becauſe if the party he heard it is fuffi

cient."

IF a party be charged with a particular offence in one af

fembly, and ordered to prepare for his defence, he cer

tainly cannot complain of want of notice ; but it ſeems

very doubtful whether his being charged and anſwering

in thefame affembly will cure the want of notice.-Holt,

indeed, goes on to fay, that "he remembered a caſe, where

the return was, that the party disfranchiſed, being in

common council, was examined touching fuch and fuch

affairs, and not being able to give a fufficient anſwer, was

disfranchifed." And in the cafe of Serjeant Whitaker,

recorder of Ipſwich, he uſes fimilar expreffions. Among

other miſdemeanors imputed to the ferjeant, one was, that

he had not attended his duty as recorder at the feffions of

the peace, and the notice to attend and fhew cauſe why he

fhould not be removed from his office, as far as it related

to his non-attendance there, was in theſe words : " why

you did not, by your attendance, affift Mr. Bailiffs, and

other her Majeſty's juftices of the peace for this town, at

the motehall, in Ipfwich, on the 14th of January, 1702,

and alfo onthe 8th of April following, at which times and

place there fhould have been the general quarter feffions of

oyer and terminer, and gaol delivery, holden for this town,

according to the feveral ufual proclamations publicly made

for that purpoſe, you knowing that, by the charters ofthis

town, nofeffions of the peace could be holden for this town,

without the actual prefence of the bailiffs and recorder

thereof." It was alleged, that orders had been given that

this notice fhould be delivered to the ferjeant, "and that

notice ſhould be given him to anſwer to the faid matters ſo

as aforefaid objected to him, and to fhew caufe on the 8th

of
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of September next following to the bailiffs, burgeffes, and

commonalty, why he fhould not be difcharged from his

office of recorder, for the faid miſdemeanors in his faid

office ; that thefeveral notices in writing were delivered to

him on the 10th of Auguft, 1704 ; that on the 8th of Sep

tember the ſerjeant appeared before the bailiffs, burgeſſes,

and commonalty, at the motehall, and there the ſeveral

charges being objected to him, he anfwered, that as to his

non-attendance at the feffions of the peace, he ought to

have been fent for when they were ready ; and as to the

other articles, declared that he was not bound to anſwer,

and abſolutely refuſed ſo to do :" on which they proceeded

to remove him from his office.-To thefe proceedings it

was objected, firſt, that there was no time appointed by

the notice, when he ſhould appear to anſwer to the matters

charged in the notice ; to which it was anſwered and re

folved, that the ferjeant appearing, and being charged and

anſwering, ſupplied the want of notice both of the time

and of the offence: and the Chief Juftice faid, "that in

juſtice, convenient notice ought to be given for the party

to prepare for his defence, but he might wave that, ifhe

would." It was likewife obferved, that it appeared in the

preſent cafe, that notice of the day was given, and that in

writing, it being faid, that the feveral notices in writing

were given to him ; though the Chief Juftice faid, " the

notice of the day might be well enough given by the offi

cer by word of mouth." In the fecond place it was ob

jected, that in the notice he was not charged for not hold

ing a feffion of the peace, but of oyer and terminer, and

gaol delivery ; and that if he was not charged with it,

though he did anſwer it, his anſwer was impertinent, and

would not help the want of notice : he had notice of one

charge and anſwered to another : for that the words, "the

aforefaid

•
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aforefaid ſeveral mifdemeanors," muft, or, at leaſt, might

be underſtood of thofe mentioned in the notice, and that

was fufficient to vitiate the return, which being to juſtify

turning a man out of his freehold, muſt be preciſely certain,

and could not be aided by intendment : to which the court

agreed, and granted a peremptory mandamus to reſtorethe

ferjeant to his office (a) .

IT is not eaſy to reconcile the event of the cafe with

what is reported to have been faid by the Chief Juftice

and the court, " that the ferjeant appearing, and being

charged and anſwering, fupplied the want of notice, both

of the time and of the offence," and " that he might wave

the notice if he would."-The ground on which the pe

remptory mandamus was awarded, was, that one offence

was ſpecified in the notice, and that he was charged with

another when he appeared : how is this to be reconciled

with the propofition, " that appearing and anſwering fup

plied the want of notice of the offence ?"

THAT a man may wave any thing which thelaw has in

tended for his benefit, is a general propofition which can

not be denied ; and as previous notice of an offence charged

againſt a party, is given him only that he may come pre

pared to defend himſelf, he may, no doubt, diſpenſe with

it. But if he be prefent accidentally at a meeting, and

anſwer immediately, or be unable to give any anſwer, to a

charge made againſt him, of which he had no previous

notice, is it from thence to be concluded that he waves the

neceffity of fuch notice ? I apprehend that nothing lefs

could cure the want of notice, than an expreſs declaration

of the party, that he confented to anſwer without it.

This point, however, does not appear to be abſolutely

2 Salk. 435.

fettled.

(a) Serjeant Whitaker's cafe, 2 Ld. Raym. 1240 .

1
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fettled. In the cafe of Clegg (a ) before mentioned, it was

ſtated, that the mayor and bailiffs , &c. were duly affem

bled in common council- and there duly held a com

mon council concerning divers matters relating tothe

town " and that the faid Jofeph Clegg was then and

there preſent at that affembly : and that in theſame aſſembly

-an information and charge were exhibited againſt

him ; —————that he then and there had perſonal notice of the

faid information and charge and confeffed that it was

true- and that being aſked what he had to ſay in his de

fence, why he ſhould not be removed from the office of

one ofthe common council of the faid town, for the cauſe

aforefaid- -he did not then, or at any other time before

his removal- defire any further time to be allowed

him to make his defence-- and did not-and did not- allege, or

offer to that aſſembly, any cauſe whatſoever why he ſhould

not be removed and that therefore the faid affembly

did then and there duly difcharge and remove him ."

It was objected, that here was no previous fummons to

Clegg to come prepared to meet this particular charge ;

and that his being cafually prefent in the general diſcharge

of his duty to the corporation, would not cure the defect :

on the other hand it was contended, that as he was preſent,

heard the charge, admitted the facts, and defired no further

time, this was fufficient.

-

LORD Mansfield and Mr. Juftice Wilmot faid nothing

as to this objection, becauſe the return was bad on other

accounts.

MR. Juftice Deniſon faid, " he thought the party him

ſelf ought to have had previous notice ; but that as there

were many other objections, he would not meddle with

that."

(a) Rex v. mayor, &c . of Liverpool . 2 Bur. 723, 725, ante, p . 439.

MR.
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MR. Juftice Forfter expreffed himself to this effect :

"as to this objection, I will not fay much upon it. But a

man ought not to be difpoffeffed of his freehold, without

having a proper opportunity of making a defence to the

charge on which he is removed from it. He could not be

prepared, in the preſent cafe, to defend himſelf againſt this

particular charge ; he ought to have been appriſed what it

was to be. There might be an opportunity taken when

there was a thin meeting, and when all his friends were

abfent, who would perhaps have been prefent, if he had

any notice of this, or even of any charge againſt him.

IN the cafe of Wilsford (a ) , a fimilar ſtatement was

made, and nearly the fame objection taken, and the fame

anſwer given ; but as the matter was given up on another

objection, the court do not ſeem to have faid any thing as

to this.

WHERE a perfon is removeable for non-refidence, there

is no neceffity to fummon him before he is removed, be

cauſe he has abdicated the town and is out of the reach of

fummons (b) . But ifhe be removeable for non-attendance

at the corporate affemblies, he must have had perfonal

notice to attend, and that his prefence was neceſſary ; the

ufual notice of the intended meeting will not be fufficient,

unleſs that uſual notice be perſonal (c ) .

WHAT acts a corporation must do by deed under its

common feal, when confidered in its relation to the public

(a) Rex v. mayor, &c. of Doncaſter. 2 Bur. 738, ante, 441. ·

(b) Comb. 198, 270. 1 Show. 259, 260 , 364, 365. Reg. v. Tru

body. 2 Ld . Raym . 1275, cited Doug. 152 ( 157 ) , vid . Style. 151 ,

446. Palm. 451. I Sid. 14, 15. 2 Sid. 97. Fortefc . 205.

(c) Vid. Rex v. Richardſon, 1 Bur. 517, 527, 540.

G g at
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at large, has been fhewn in the laft chapter(a) : it is to be

obſerved here, that nothing which is there faid applies to

any act relating to its internal conftitution.

A MAN may be conftituted a burgefs, or appointed to an

office, by deed under the common feal, and then he ought

to be diſcharged in the fame manner : but where the party

is conftituted or appointed by election, nothing more is re

quired than an entry in the books of the corporation ; and

he may be diſcharged by an order entered in the fame

manner (b).

So, where an office is granted by deed, the refignation

orfurrender ought alfo to be by deed ; but where an officer

is appointed by election, the corporation may accept his

refignation or ſurrender by parol before them : “ if, in

deed," fays Holt, " a man ſpeak at large, and ſay he will

be no longer alderman, &c. that fignifies nothing: but if

he come in an open affembly of the corporation, and there

refign his office, declaring that he will not continue in it

any longer, and defire them to accept his refignation, and

they accept it and elect another in his room , this is a

good refignation” (c) .

AND, in the cafe where a refignation ought to be by

deed, it is fufficient, in legal proceedings, to fay, that the

party refigned, or that he refigned in due form, without

fhewing that it was by deed ; for if that be neceffary, it is

implied (d) .

(a) Ante, p. 259-268.

(b) Per Holt, 1 Ld. Raym. 226, in Rex v. Chalke. S. C. Carth,

390. In 5Mod. 257, called Rex v. mayor, &c. of Wilton.

(c) 1 Ld. Raym. 563. Rex v.

423.

mayor, &c. of Rippon. S. C. Salk.

(d) Vid. 1 Sid . 14. 1 Ld. Raym. 564.1 Lutw.405.

WHEN
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WHEN a corporate affembly is duly fummoned, and the

members met, the next requifite is, that the proper per

fon prefide ; unleſs this be obſerved, there are many acts

which will be void.

A DISTINCTION is made between a mere ufurper, and

an officer de facto : an ufurper is a man who, without any

colour of election, gets poffeffion of the office, and acts in

it ; and the mere circumftance of being fworn into the

office makes no difference : but to make an officer defacto,

at least the form of an election is neceffary, though, on

legal objections, it may afterwards be overturned. Not

withſtanding this diftinction, however, in point of form,

it is doubtful whether there be any in the effect.

SOME acts, it is admitted, may be good, if done by a

mayor defacto, or under his authority ; but it does not ap

pear whether the fame acts would be good if done by a

mere ufurper: fome acts are certainly void if done by an

ufurper; and probably fo if done by a mayor defacto.

THOSE acts which are good if done by a mayor defacto,

or under his authority, are thoſe which he may be compelled

to do, in favour of a perfon who has a precedent right to

have them done. All voluntary acts, not neceffary to carry

onthe bufinefs of the corporation, feem to be void, whe

ther done by an ufurper or a mayor de facto, or under the

authority of either : fome neceffary acts, too, are certainly

void, in both cafes (a).

IN the cafe of Kynaftcn, before mentioned (b), it ap

peared, that by the charter it was ordained, that the ſenior

alderman, who had not been mayor, fhould, in caſe of a

(a) Vid. Andr. 116, 117. B. R. H. 150, and ante, page 312.

What is faid here does not apply to acts in whichſtrangers are intereſted.

(b) Vid. ante, page 436.

Gg 2 vacancy,
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vacancy, be appointed to that office ; that Kynafton, on

the 25th of Auguft, 1732, was the next fenior alderman

who had not been mayor, but that he did not then refide,

nor had in perfon or with his family refided in the townfor

three years before ; that Floyd was the next fenior alder

man to Kynafton, and was in fact elected mayor in that

year, took the mayor's oath, was admitted to the office,

exerciſed it for a year without interruption, and prefided in

the aflembly which removed Kynafton . One queſtion

was, whether Floyd was lawfully chofen mayor, or whe

ther he was only mayor de facto ; and another, whether,

if he was only mayor defacto, the amotion of Kynaſton,

by an affemby at which Floyd prefided, was valid . Lord

Hardwicke, in delivering the opinion of the court, faid,

that if the affembly had been properly fummoned, they

fhould then have been obliged to have confidered theſe

points, which were matters of very great confequence ;

the first to the town of Shrewſbury in particular, and the

other to all the corporations in England ; but that, as there

was no difficulty on the queſtion of the fummons, it was

unneceffary to enter into the confideration of them at that

time. So thatthe validity of an amotion by an aſſembly at

which a mayordefacto prefided, was left undetermined.

AN information, in the nature of quo warranto, being

filed againſt one Lifle, to fhew by what authority he acted

as a burgefs of Christchurch, it appeared by ſpecial verdict,

that the mayorand burgeffes, or the major part of them,

had a power, at their will and pleaſure, to chooſe as many

burgeffes as they fhould fee occafion, at the nomination of

the mayor that one Goldwire, who never was elected

mayor, procured himſelf to be ſworn into the office by the

Steward of the court leet, and in fact exerciſed the office

•

for
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for fome time ; that at an affembly fummoned by Gold

wire, and at which he prefided, Lifle the defendant was

nominated and chofen a burgeſs ; and that a quo war

ranto, in which there was afterwards judgment of ouf

ter, was pending againſt Goldwire at the time when he

held this affembly.-Two queftions were made. Firſt,

Whether Goldwire was mayor de facto ; and, Se

condly, Suppofing he was mayor de facto, whether

this election of Lifle, at an affembly at which Gold

wire prefided, was good .- It was held by the whole

court, except Lee, C. J. who gave no direct opinion.

on this point, that Goldwire was not a mayor de facto,

but a mere ufurper : that to conftitute a mayor defacto,

it was neceffary that there fhould be fome form or

colour of election ; but that without this, affuming the

title and infignia of the office, and being ſworn and

acting as mayor, were not fufficient ; and by this ver

dict it appeared that Goldwire never was elected at

all.-The whole court agreed, that fuppofing Goldwire

was a mayor de facto, yet the acts found to have been

performed by him were not good, becauſe they were

not neceſſary for the prefervation of the corporation :

that in theſe cafes, the proper diftinction was between

fuch acts as were neceflary for the good of the body,

which comprehended judicial and minifterial acts, and

fuch as were arbitrary and voluntary : the election ofthe

defendant was of the latter kind ; for as the number of

the burgeffes was indefinite, it did not appear, nor was

it ftated, that the choice of a burgefs was neceflary.

It was alfo material that no perfon had a previous right

to the office of burgefs ; nor could the taking ofthe oath

be regarded as a legal confideration ; becauſe this was

Gg3
Subfequent
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fubfequent to the election, and the party might perhaps

refuſe to take it (a).

It is to be obſerved, that the court here´dwell upon the

circumftance of the election of the defendant, in this cafe,

not being a neceffary act : but it appears from fubfequent

cafes, that the circumftance of the act being neceſſary is

not alone fufficient to make it good.

IN the King and Hebden ( b ) , the defendant made a title

to the office of bailiff of Scarborough, from an election

under the bailiffship of Batty and Armstrong, and on iffue

joined whether theſe were bailiffs or not, a record of a

judgment of oufter againſt them was read in evidence ;

and on a motion for a new trial, it was held, that it was

properly admitted ; and the fame evidence was faid to have

been lately admitted in a trial at bar, in a cafe relating to

the corporation of Orford.

IN the cafe of the King and Grimes, a queſtion having

been made, whether the fpecial verdict found on the in

formation againſt John Leigh, for ufurping the office of

mayor, and the judgment given thereupon againſt him,

were evidence in the prefent cafe againſt Grimes for ufurp

ing the office of capital burgefs ; and to what degree it

ought to be allowed : the court held it to be admiffible,

but not conclufive, and, in fact, gave judgment againſt

him, on the ground that Leigh, who had prefided at his

election, was not a rightful mayor (c).

IN the firft of thefe cafes, if not in both, the election

was an act neceffary to the preſervation of the corpo

poration.

(a) Rex v. Lifle. 2 Str. 1090. Ar.dr. 163 .

(b) 2 Str. 1109.

fully reported.

Andr . 388, in which latter book the cafe is moſt

(c) 5 Bur. 2601.

WHERE
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+
2

WHERE the mayor's prefence is neceffary at a corpo

rate affembly, his departure before a buſineſs regularly

begun be concluded, will not invalidate that particular

bufinefs, but the affembly cannot proceed to any thing

elle (a). aliter inthe case ofan cheelive

Afsembly vide22 Maul&Selwyns Refs.161.

(a) 1 Barnard, 385.

END OF VOL. I.
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